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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALIFORNIA ASSOCIATION OF PRIVATE
POSTSECONDARY SCHOOLS,

Plaintiff,
V.

ELISABETH DEVOS, in her official capacity
as Secretary of the U.S. Department

of Education, et al.,

Civil Action No. 17-999 (RDM)
Defendants,

MEAGHAN BAUER,
80 Foster Street, Apt. 308
Peabody, MA 01960,

[Proposed] Defendant-Intervenor,
STEPHANO DEL ROSE,
7 Pleasant Garden Road

Canton, MA 02021,

[Proposed] Defendant-Intervenor.
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MEAGHAN BAUER AND STEPHANO DEL ROSE’S
MOTION TO INTERVENE AS DEFENDANTS

Meaghan Bauer and Stephano Del Rose respectfully request that they be granted leave to
intervene in this action as defendants under Federal Rule of Civil Procedure 24(a) or (b). They
have interests relating to the subject matter of this action—the Department of Education’s recently
promulgated regulations protecting student borrowers—and the disposition of this action may
impede or impair their ability to protect those interests, which are not adequately represented by
existing parties to this litigation. Specifically, Ms. Bauer and Mr. Del Rose are federal Direct Loan
borrowers with claims against a proprietary school that will be directly affected by the challenged

rules’ provisions concerning arbitration and class action waivers. They have an interest in
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defending the lawfulness and timely effectuation of the rules, and that interest will not be
adequately represented by the federal defendants, who have already announced a delay of the
effective date of the rules and have suggested that they may not defend the lawfulness of the
challenged provisions.

Proposed intervenors have contacted counsel for all parties to obtain their views on this
motion. Plaintiff has advised that it opposes the relief sought by Ms. Bauer and Mr. Del Rose, and
defendants take no position on the motion.

For the reasons set forth in the accompanying memorandum of points and authorities and
declarations, this Court should grant Ms. Bauer and Mr. Del Rose’s motion to intervene as
defendants. Should this Court go forward with the motion hearing scheduled for June 21, 2017,
Ms. Bauer and Mr. Del Rose respectfully request the opportunity through counsel to be heard.

Pursuant to Local Rule 7(c), a proposed order is attached.

Respectfully submitted,

/s/ Julie A. Murray

Toby R. Merrill Julie A. Murray

Mass. BBO No. 601071 D.C. Bar No. 1003807

Amanda M. Savage Scott L. Nelson

Mass. BBO No. 690938 D.C. Bar No. 413548

Alec P. Harris PuBLIC CITIZEN LITIGATION GROUP
Colo. Bar No. 47547 1600 20th Street NW

PROJECT ON PREDATORY STUDENT LENDING, LEGAL ~ Washington, DC 20009

SERVICES CENTER OF HARVARD LAW SCHOOL (202) 588-1000

122 Boylston Street jmurray@citizen.org

Jamaica Plain, MA 02130
(617) 522-3003
tomerrill@law.harvard.edu

Dated: June 15, 2017
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Meaghan Bauer and Stephano Del Rose respectfully request that they be granted leave to
intervene in this action as defendants under Federal Rule of Civil Procedure 24(a) or (b). As
explained in this memorandum and accompanying declarations, they have interests relating to the
subject matter of this action—regulations recently promulgated by the Department of Education
(ED) to protect student borrowers—and the disposition of this action may impede or impair their
ability to protect those interests, which are not adequately represented by existing parties to this
litigation. Specifically, Ms. Bauer and Mr. Del Rose are federal Direct Loan borrowers with claims
against a proprietary school that will be directly affected by the challenged rules’ provisions
concerning arbitration and class action waivers. They have an interest in defending the lawfulness
and timely effectuation of the rules, and that interest will not be adequately represented by the
federal defendants, who have already announced a delay of the effective date of the rules and have
suggested that they may not defend the lawfulness of the challenged provisions.

Proposed intervenors have contacted counsel for all parties to obtain their views on this
motion. Plaintiff has indicated that it will oppose this motion, and defendants take no position on
the motion.

FACTUAL BACKGROUND
. The Rules

The federal government spends more than $125 billion annually on student aid distributed
under Title IV of the Higher Education Act, 20 U.S.C. § 1070 et seq. Title IV is the largest stream
of federal postsecondary education funding, and the bulk of funds available under it are distributed
through the federal Direct Loan Program. Students use Direct Loans to attend colleges, career
training programs, and graduate schools authorized to participate in the program. In exchange for

these federal funds, participating schools must enter into Program Participation Agreements (PPA)
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with ED and confirm in those agreements that they will comply with the Higher Education Act
and all applicable regulations. 34 C.F.R. 8 685.300(b).

In 2016, ED initiated a rulemaking to amend its Title IV regulations, including regulations
governing a school’s obligations attendant to Direct Loan Program participation. ED subsequently
adopted two rules: the “Borrower Defense Regulations,” 81 Fed. Reg. 75,926 (Nov. 1, 2016), and
the “Borrower Defense Procedures,” 82 Fed. Reg. 6253 (Jan. 19, 2017) (collectively, Borrower
Defense Provisions). The amendments to ED’s Title IV regulations were intended “to protect
student loan borrowers from misleading, deceitful, and predatory practices of, and failures to fulfill
contractual promises by institutions participating” in federal student aid programs. 81 Fed. Reg. at
75,926.

The Borrower Defense Provisions implement a statutory provision giving students the right
to seek loan cancellation based on the illegal conduct of their schools. They strengthen financial
responsibility standards applied to participating schools and require some institutions to provide
warnings regarding their former students’ loan repayment rates. Of particular importance here, the
Borrower Defense Provisions also amend 34 C.F.R. § 685.300 to address the extent to which a
school wishing to participate in the Direct Loan Program may rely on predispute arbitration
agreements or class action waiver provisions with students to resolve claims related to the making
of a Direct Loan or the education financed by that loan. Specifically, the rule provides that a school
may not “enter into a predispute agreement to arbitrate a borrower defense claim, or rely in any
way on a predispute arbitration agreement with respect to any aspect of a borrower defense claim.”
81 Fed. Reg. at 76,088 (proposed § 685.300(f)(i)). The Final Rule similarly amends § 685.300 to

require a participating school to forgo reliance on any predispute agreement with a student that
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waives the student’s right to participate in a class action against the school related to a borrower
defense claim. Id. (proposed § 685.300(e)).

Once the rule takes effect, schools participating in the Direct Loan Program must include
language incorporating the policy into any new contracts with students. Id. at 76,087, 76,088
(proposed § 685.300(e)(3)(1), (F)(3)(i)). For those contracts entered into before the effective date
of the rule, schools have the option of attempting to amend the previous contracts or simply
notifying affected students or former students that the schools will no longer elect to rely on
predispute arbitration or class action waiver provisions included in a student’s earlier contract. Id.
at 76,087, 76,088 (proposed § 685.300(e)(3)(ii)-(iii), (f)(3)(ii)-(iii)).

1. The Proposed Intervenors

As set forth in declarations filed with this motion, proposed defendant-intervenors
Meaghan Bauer and Stephano Del Rose are former students of the for-profit college New England
Institute of Art (NEIA) in Brookline, Massachusetts. Bauer Decl. | 3; Del Rose Decl. { 3. On
behalf of themselves and other former NEIA students, Ms. Bauer and Mr. Del Rose are preparing
to file a lawsuit under the Massachusetts Consumer Protection Act against NEIA and its corporate
parent, EDMC. Bauer Decl. { 25; Del Rose Decl. { 32.

The Massachusetts Consumer Protection Act requires plaintiffs to notify prospective
defendants of their claims by sending a demand letter prior to filing suit, describing the defendants’
unfair and deceptive practices and the injury suffered by plaintiffs. Mass. Gen. Laws ch. 93A,
8 9(3). Ms. Bauer and Mr. Del Rose, on behalf of themselves and other former NEIA students,
sent a demand letter asserting that NEIA and EDMC violated the Massachusetts Consumer
Protection Act by arranging for them to take out unaffordable loans, and by employing high-

pressure tactics and making misleading statements when recruiting students and facilitating their
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loans. See Bauer Decl., Exh. 1. In their demand letter, Ms. Bauer and Mr. Del Rose called upon
NEIA and EDMC not to enforce forced arbitration clauses to prevent students from bringing suit
together. See id.

NEIA and EDMC responded to the demand letter by explicitly refusing Ms. Bauer and Mr.
Del Rose’s request that the school and its parent agree not to enforce the arbitration provision in
the students’ enrollment contracts. Bauer Decl. { 24; Del Rose Decl. { 31. Accordingly, the former
students decided to file their lawsuit later this year, after the Borrower Defense Provisions’
prohibition on the enforcement of forced arbitration clauses and class action waivers by schools
receiving Direct Loans was slated to take effect.

1. This Litigation and ED’s Recent Actions.

Plaintiff California Association of Private Postsecondary Schools (CAPPS) filed suit in
late May 2017 to challenge the Borrower Defense Provisions. On June 2, it moved for a
preliminary injunction against those portions of the rule that would prohibit participating schools
from entering into or relying on predispute arbitration clauses and class action waivers to deny
students the right to seek relief in court. ECF No. 6.

On June 14, 2017, ED announced that it will delay the effective date (July 1, 2017) for
many of the Borrower Defense Provisions, including the arbitration and class action waiver
provisions, until “judicial challenges to the final regulations are resolved.” See ED, Notification of
Partial Delay of Effective Dates (June 14, 2017), at 4, https://s3.amazonaws.com/public-
inspection.federalregister.gov/2017-12562.pdf. ED’s announcement asserted that CAPPS had
“raised serious questions concerning the validity of certain provisions of the final regulations,”
and stated that ED plans to “review and revise the regulations through the negotiated rulemaking

process required” by the Higher Education Act. Id. at 6. In light of ED’s notice, CAPPS withdrew
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its motion for a preliminary injunction. ECF No. 21.

This Court has ordered the parties and another set of proposed intervenors to confer and
file a joint status report by 6:00 pm on June 16, 2017. Ms. Bauer and Mr. Del Rose are prepared
to participate in those discussions.

ARGUMENT
. Ms. Bauer and Mr. Del Rose Are Entitled to Intervene as a Matter of Right.

Federal Rule of Civil Procedure 24(a)(2) allows for intervention as a matter of right if the
prospective intervenor demonstrates the “1) timeliness of the application to intervene; 2) a legally
protected interest; 3) that the action, as a practical matter, impairs or impedes that interest; and 4)
that no party to the action can adequately represent the potential intervenor’s interest.” Crossroads
Grassroots Policy Strategies v. FEC, 788 F.3d 312, 320 (D.C. Cir. 2015). The proposed
intervenors satisfy all four requirements.t

A The Motion to Intervene Is Timely.

This motion—which is filed only three weeks after the commencement of this action,
before the filing of the defendants’ responsive pleading—is unquestionably timely. The timeliness

of a motion to intervene is “‘to be judged in consideration of all the circumstances.”” Roane v.

! Ms. Bauer and Mr. Del Rose have moved to intervene before the government’s filing of
any responsive pleadings to ensure the opportunity to participate at the earliest possible point in
this litigation and to permit the Court to consider their motion to intervene alongside a separate
intervention motion filed by state attorneys general. Consistent with the D.C. Circuit’s practical
approach to interpreting Rule 24(c), they have not filed a proposed pleading to accompany this
motion to intervene. See Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1236 n.19 (D.C. Cir.
2004); see also, e.g., Tachiona ex rel. Tachiona v. Mugabe, 186 F. Supp. 2d 383,393 n.8 (S.D.N.Y.
2002) (rejecting technical reading of Rule 24(c) where the “position of the movant is apparent
from other filings and where the opposing party will not be prejudiced”). Ms. Bauer and Mr. Del
Rose intend to file an answer by the government’s deadline to do so and, through their declarations,
have provided the parties with notice of the specific nature of their interest in the case and their
intent to defend the legality of the Borrower Defense Provisions.
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Leonhart, 741 F.3d 147, 151 (D.C. Cir. 2014) (quoting Smoke v. Norton, 252 F.3d 468, 471 (D.C.
Cir. 2001)). ““The most important consideration in deciding whether a motion for intervention is
untimely is whether the delay in moving for intervention will prejudice the existing parties to the
case.”” Id. (quoting 7C Charles Alan Wright et al., Federal Practice and Procedure 8 1916, at 541
(3d ed. 2007)).

The timeliness factor is easily met in this case, where the complaint was filed on May 24,
2017—just over three weeks ago—and the government has not yet filed an answer. See ECF No.
1. No substantial proceedings on the merits have yet occurred, nor is there any schedule for
dispositive motions. The D.C. Circuit has held that a motion to intervene is timely when it was
filed “less than two months after the plaintiffs filed their complaint and before the defendants filed
an answer.” Fund for Animals, Inc. v. Norton, 322 F.3d 728, 735 (D.C. Cir. 2003); see also Karsner
v. Lothian, 532 F.3d 876, 886 (D.C. Cir. 2008) (finding motion timely because it was filed less
than one month after an intervenor became interested in the dispute).

B. Ms. Bauer and Mr. Del Rose’s Interest in the Effectuation of the Borrower
Defense Provisions Is Legally Protected.

A proposed intervenor as of right “need not show anything more than that it has standing
... to demonstrate the existence of a legally protected interest for purposes of Rule 24(a).” Mova
Pharm. Corp. v. Shalala, 140 F.3d 1060, 1076 (D.C. Cir. 1998); accord Defs. of Wildlife v.
Perciasepe, 714 F.3d 1317, 1323 (D.C. Cir. 2013) (acknowledging that “Article III standing
satisfies [the] second element of Rule 24(a)(2)”). Like other litigants, a putative defendant-
intervenor demonstrates standing by showing “injury in fact, causation, and redressability.”
Crossroads Grassroots Policy Strategies, 788 F.3d at 316. This Circuit has “generally found a

sufficient injury in fact” under circumstances like those here “where a party benefits from agency
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action, the action is then challenged in court, and an unfavorable decision would remove the party’s
benefit.” Id. at 317.

Because the Borrower Defense Provisions require schools that receive Direct Loans to
forgo reliance on predispute arbitration clauses and class action waivers, Ms. Bauer and Mr. Del
Rose intended to file their class action lawsuit in 2017 after the Borrower Defense Provisions were
to take effect. Ms. Bauer and Mr. Del Rose chose this timing in light of NEIA and EDMC’s plan
to attempt to enforce the forced arbitration clause and class action waiver that the school has used
in its enrollment contracts. As CAPPS’ now-withdrawn motion for a preliminary injunction
expressly acknowledged, once the Borrower Defense Provisions go into effect, schools that intend
to continue to participate in the Direct Loan Program “will need to . . . actually litigate cases,
including class actions, in federal and state court.” ECF No. 6 at 31. Accordingly, Ms. Bauer and
Mr. Del Rose are direct beneficiaries of the Borrower Defense Provisions. The relief sought by
CAPPS—invalidation of the Borrower Defense Provisions—would imminently injure Ms. Bauer
and Mr. Del Rose by substantially increasing the likelihood that NEIA and EDMC will seek to
enforce the forced arbitration clause and class action waiver, which Ms. Bauer and Mr. Del Rose
would have to succeed in opposing in order to access the courts on behalf of themselves and a
class of similarly situated borrowers.

Thus, Ms. Bauer and Mr. Del Rose meet all three standing requirements. If the Borrower
Defense Provisions are invalidated, Ms. Bauer and Mr. Del Rose will suffer imminent injury:
NEIA and EDMC have indicated their intention to attempt to compel Ms. Bauer, Mr. Del Roseg,
and other class members to individual arbitration, forcing them to litigate in opposition. This injury
is traceable to the relief sought by CAPPS—invalidation of the Borrower Defense Provisions—

and redressable by an order from this Court denying CAPPS’ requested relief.
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C. The Relief Sought by CAPPS Would Impair Ms. Bauer and Mr. Del Rose’s
Interest.

Whether a proposed intervenor’s interest is impaired depends on “the ‘practical
consequences’ of denying intervention.” Fund for Animals, 322 F.3d at 735 (quoting Nat. Res.
Def. Council v. Costle, 561 F.2d 904, 909 (D.C. Cir. 1977)). The impairment requirement “is not
a rigid one.” Forest Cty. Potawatomi Cmty. v. United States, 317 F.R.D. 6, 10 (D.D.C. 2016)
(citing Fund for Animals, 322 F.3d at 735).

If granted, the relief sought by CAPPS would severely impair Ms. Bauer and Mr. Del
Rose’s interest. As discussed above, if the Borrower Defense Provisions were invalidated, Ms.
Bauer and Mr. Del Rose would be forced to litigate NEIA and EDMC’s motion to compel
individual arbitration in order to press their claims in court in a class action lawsuit. Furthermore,
invalidation of the Borrower Defense Provisions would potentially subject Ms. Bauer and Mr. Del
Rose—beneficiaries of the regulations—to the harms the Borrower Defense Provisions were
intended to redress, including schools’ use of forced arbitration clauses and class action waivers
to “insulat[e] themselves from direct and effective accountability for their misconduct” and
“deter[] publicity that would prompt government oversight agencies to react.” 81 Fed. Reg. at
76,022,

D. ED and Secretary DeVos Cannot Adequately Represent Ms. Bauer and Mr.
Del Rose’s Interest.

The adequate representation factor is a “minimal” burden that is satisfied when a proposed
intervenor “‘shows that representation of [its] interest may be inadequate.””” Fund for Animals, 322
F.3d at 735 (quoting Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972)). Courts
ordinarily permit intervention “‘unless it is clear that the party will provide adequate representation

for the absentee.”” 1d. (quoting United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1293 (D.C.
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Cir. 1980)). The D.C. Circuit “look[s] skeptically on government entities serving as adequate
advocates for private parties.” Crossroads Grassroots Policy Strategies, 788 F.3d at 321.

The presumption of skepticism against government representation of private interests is
especially warranted in this case because the government’s desire to move forward with the
Borrower Defense Provisions is, to say the least, in doubt. ED has announced it intends to postpone
until the close of litigation the effective date of many of the Borrower Defense Provisions,
including the arbitration and class action provisions. See ED, Notification of Partial Delay of
Effective Dates, at 4, https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-
12562.pdf. ED’s notice further asserts that CAPPS has “raised serious questions concerning the
validity of certain provisions of the final regulations,” and that ED will initiate a new negotiated
rulemaking to reconsider the Provisions. Id. at 6.

The Department’s actions make clear that it will not adequately defend Ms. Bauer and Mr.
Del Rose’s interests with respect to the arbitration and class action waiver provisions. Indeed, the
proposed intervenors not only will have to defend the terms of the rules, but may also need to
assert cross-claims against ED to challenge its delay of the effectiveness of the Borrower Defense
Provisions.? Accordingly, Ms. Bauer and Mr. Del Rose must be permitted to participate in the
litigation as of right to protect their interest.

. Alternatively, This Court Should Grant Permissive Intervention.
In the alternative, the Court should permit Ms. Bauer and Mr. Del Rose to intervene under

Rule 24(b). On timely motion, courts may permit intervention by anyone who “has a claim or

2 Should Ms. Bauer and Mr. Del Rose determine that such claims are necessary and
appropriate, the case for permitting their intervention is even stronger, as it would ensure resolution
of these related claims in a single case involving the same interested parties rather than in a separate
action, which would inevitably be treated as a related case to this one.
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defense that shares with the main action a common question of law or fact.” Fed. R. Civ. P.
24(b)(1)(B). In this Circuit, that requirement is given a “flexible” reading that “permits
intervention even in situations where the existence of any nominate ‘claim’ or ‘defense’ is difficult
to find.” EEOC v. Nat’l Children’s Ctr., Inc., 146 F.3d 1042, 1046 (D.C. Cir. 1998). In exercising
discretion to permit intervention under Rule 24(b), courts also consider whether intervention would
“unduly delay or prejudice the adjudication of the original parties’ rights.” Fed. R. Civ. P. 24(b)(3).

Ms. Bauer and Mr. Del Rose seek to intervene in this litigation to defend on the merits the
lawfulness of the Borrower Defense Provisions. Moreover, as discussed above, Ms. Bauer and Mr.
Del Rose’s motion, filed just over three weeks after the complaint and before the government has
filed an answer, will not cause undue delay or prejudice the adjudication of the existing parties’
rights. And even assuming that Ms. Bauer and Mr. Del Rose must show Article 111 standing in this
Circuit to intervene permissively in support of defendants, see Defs. of Wildlife, 714 F.3d at 1327,
as demonstrated in Part I, they have met that burden.

Thus, if this Court does not find that Ms. Bauer and Mr. Del Rose have a right to intervene
under Rule 24(a), it should nonetheless permit them to intervene under Rule 24(b)(1)(B).

CONCLUSION
For the foregoing reasons, this Court should grant Ms. Bauer and Mr. Del Rose’s motion

to intervene as defendants.

10
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

CALIFORNIA ASSOCIATION OF PRIVATE
POSTSECONDARY SCHOOLS,

Plaintiff,

V.
Civil Action No. 1:17-CV-00999-RDM
ELISABETH DEVOS, in her official capacity
as Secretary of the United States Department
of Education, and THE DEPARTMENT OF
EDUCATION,

Defendants,

MEAGHAN BAUER and STEPHANO DEL
ROSE,

[Proposed] Defendant-Intervenors.

DECLARATION OF MEAGHAN BAUER

I, Meaghan Bauer, state under penalty of perjury that the following is true and correct:

1. My name is Meaghan Bauer. | am 26 years old. | currently live in Peabody,
Massachusetts.
2. I submit this declaration in support of my motion for intervention in the above-

captioned case.
New England Institute of Art

3. | attended the New England Institute of Art (“NEIA”), a for-profit college in
Brookline, Massachusetts, from 2011 to 2014 in the Digital Filmmaking and Video Production
program. | did not finish the program and dropped out in 2014.

4. I borrowed approximately $35,900 in federal Direct Loans to attend NEIA.
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5. I was interested in NEIA’s Digital Filmmaking and Video Production program
because | wanted to make documentary films to make social change. | wanted to use my films to
introduce viewers to new perspectives and ideas.

6. In 2011, I visited NEIA’s campus and took a tour of the school with a recruiter.
The recruiter did not tell me that he was being paid to enroll as many students as possible.

7. The NEIA recruiter told me a lot of things about the school that convinced me to
enroll there. For example, the recruiter told me that students at NEIA had around-the clock
access to top-of-the-line video equipment of the same kind used in the film industry; that all
NEIA faculty members had experience working in the field; that NEIA was better than the
Massachusetts College of Art and Design, another school | was considering, “in every way”; that
the Art Institute brand was a well-respected brand with great industry connections to companies
like ESPN, Disney, Nickelodeon, and MTV; that having Art Institute on my resume would move
my resume to the “top of the pile”; that NEIA graduates had gone on to film the Olympics and
professional football games; that going to NEIA would open up lots of job opportunities for me;

and that NEIA would use its industry connections to help me get a job.

8. The recruiter pushed me to sign up for NEIA quickly, before classes reached
capacity.
9. | signed an enrollment contract with NEIA that includes a forced arbitration

clause and a class action waiver.
10.  After I started at NEIA, | learned that many of the recruiter’s promises were not
true. For example, NEIA’s promises about equipment were not true. NEIA’s video equipment

was outdated and it was always breaking. Equipment was always in short supply. NEIA limited
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studio hours, forcing me to compete with other students to use the equipment and making it hard
for me to finish projects.

11.  While I was a student at NEIA, | became homeless and lived out of my car.

12. In 2014, during my third year at NEIA, | had to drop out of NEIA without a
degree because my payments to the school kept going up and I could not afford to continue.

13.  With accumulated interest, | currently owe approximately $41,600 in federal
student loans used toward my time at NEIA.

14, I work as a line cook at the same restaurant where | worked before going to
NEIA. | earn $15 per hour there.

15. My student loans are unmanageable. They continue to grow because | cannot
afford to pay them. They are very stressful.
Demand Letter

16. In September 2016, | sent a demand letter to NEIA and its parent company on
behalf of myself and a group of other NEIA students, based on the companies’ violations of
Massachusetts law.

17.  The demand letter is the first step toward filing a class action lawsuit against
NEIA and its parent company. A copy of the letter is attached as Exhibit 1.

18. The demand letter explains how NEIA and its parent company violated the
Massachusetts Consumer Protection Act and Massachusetts law forbidding fraudulent
misrepresentation, fraudulent inducement, unconscionability, and breach of the implied covenant

of good faith and fair dealing.
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19.  The letter explains that the loans NEIA facilitated for me and others were
structurally unfair because there was no way | was going to be able pay back so much debt with
such a bad education.

20.  The letter also details the companies’ violations of Massachusetts law that bars
for-profit colleges from false advertising, false representation of placement services, false
statements concerning the nature or character of classroom instruction, misleading statements
regarding student loans, and misrepresentation of opportunity and employment.

21. The demand letter spells out how NEIA’s parent company, Educational
Management Corporation, is also at fault because it helped and facilitated NEIA’s violations of
Massachusetts law.

22. The letter demands relief for me and other former NEIA students. The letter also
demands that the companies not try to force me to arbitrate my lawsuit.

Response to Demand Letter

23.  The companies responded to my demand letter by disputing my claims.

24. NEIA and its parent company informed me in writing that they will not waive the
arbitration clause in their enrollment agreement.

Pending Lawsuit

25. | intend to file a lawsuit against NEIA and its parent company in 2017.

26. My lawsuit will be based on the claims that I identified in my demand letter.

27. | expect that NEIA and other defendants in my lawsuit will try to comply with the
Department of Education’s Borrower Defense regulations once they go into effect because they

will want to continue receiving federal student loan funding, which is conditioned on
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compliance. Specifically, I expect that NETA and the other defendants will not try to enforce the
arbitration provision in my enrollment contract once the regulations take effect.

28.  If the Department of Education’s regulations do not go into effect, I expect that 1
will have to fight with NEIA and the other defendants in my lawsuit about whether my claims

must be brought in arbitration.

Sworn to under penalties of perjury on SUY\Q 4 , 2017, in the Commonwealth

y @

Codittai 7 277~

of Massachusetts, County of Essex, ss.

W
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Exhibit 1
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LEGAL SERVICES CENTER OF HARVARD LAW SCHOOL

CENTRO DE SERVICIOS LEGALES
122 Boylston Street
Jamaica Plain, Massachusetts 02130-2246
TEL: (617) 522-3003 « FAX: (617) 522-0715

VIA FIRST-CLASS AND CERTIFIED MAIL
September 1, 2016

The New England Institute of Art, LLC
10 Brookline Place West
Brookline, MA 02445

Education Management Corporation
210 Sixth Avenue
Pittsburgh, PA 15222

The Art Institutes International IT LL.C
210 Sixth Avenue, 33rd Floor
Pittsburgh, PA 15222

Re:  Unfair and Deceptive Acts and Practices by The New England Institute of Art, Education
Management Corporation, and The Art Institutes Regarding Stephano Del Rose of
Canton, MA, Kristin Martin of Arlington, MA, Meaghan Bauer of Peabody, MA, and
Similarly Situated Persons

To Whom It May Concern:

We write on behalf of Stephano Del Rose, Kristin Martin, Meaghan Bauer, and similarly situated
mndividuals who attended The New England Institute of Art (“NEIA”). NEIA is part of a national
chain of schools operated by the Art Institutes International II LLC (“AI”), the flagship brand of
the for-profit education company Education Management Corporation (“EDMC”).! NEIA is in
the business of enrolling students in high-cost educational programs leading to associate’s and
bachelor’s degrees in creative fields. As described herein, NEIA, with the participation of EDMC
and Al, has operated in violation of the law, and has saddled Mr. Del Rose, Ms. Martin, Ms.
Bauer, and their families with hundreds of thousands of dollars in student loan debt, in exchange
for valueless credentials and slim employment prospects.

! For the purposes of this letter, EDMC refers to Education Management Corporation and its subsidiaries and
affiliates other than AT and NEIA. mncluding but not limited to Education Finance III LLC. Education Management
Holdings IT LLC. and Education Management II LLC. In addition to the addresses listed above, this letter has been
sent to the following addresses: The New England Institute of Art, LLC, Corporation Service Company. 84 State
Street, Boston, MA 02109; Education Management Corporation, Corporation Service Company. 84 State Street,
Boston, MA 02109; Education Finance III LLC, Corporation Service Company, 2711 Centerville Road, Suite 400,
Wilmington, DE 19808; Education Management Holdings IT LL.C, Corporation Service Company, 2711 Centerville
Road, Suite 400, Wilmington, DE 19808: Education Management IT LL.C, 210 Sixth Avenue, 33rd Floor, Pittsburgh,
PA 15222; and Education Management IT LL.C, Corporation Service Company, 84 State Street. Boston, MA 02109.
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The Massachusetts Consumer Protection Act (“Act”) gives a cause of action to any person “who
has been injured by another person’s use or employment of any method, act or practice” that
constitutes “unfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce[.]”* Arranging for loans that trap a borrower under an
unmanageable debt load that she has no realistic hope of ever repaying is an unfair practice
within the meaning of the Act.?

The loans arranged for by NEIA can only be described as structurally unfair.* The cost of
attending and completing NEIA is so high® that, historically, close to 90 percent of students and
their families have gone into debt in order to finance the cost of education.® Despite claiming that
its industry connections’ led to near-universal placement of NEIA graduates in well-paying jobs
in their fields of study,® NEIA knew that actual outcomes for its students were far worse.

First, the majority of students NEIA recruited and enrolled, such as Ms. Bauer, dropped out
before completing their education, in part because of its unaffordability.® Failure to complete a
postsecondary program increases a student’s likelihood of defaulting on student loans
threefold.™® Those who did complete inevitably left NEIA with more debt than those who

2 G. L. c. 93A § 9 (incorporating by reference § 2).

¥ See Commonwealth v. Fremont Inv. & Loan, No. 07-43737-BLS1, 2008 WL 517279, at *10 (Mass Super. Feb. 26,
2008), aff’d, 452 Mass. 733 (2008) (finding mortgage loans that lender reasonably knew or should have known were
“doomed to foreclosure” presumptively unfair).

* «“Unfair” acts and practices proscribed by the Act are those that are “immoral, unethical, oppressive, or
unscrupulous,” and which cause “substantial injury to consumers[.]”Datacomm Interface, Inc. v. Computerworld,
Inc., 396 Mass. 760, 778 (1986) (quoting PMP Assocs. Inc. v. Globe Newspaper Co., 366 Mass. 595, 596 (1975))
(internal quotation marks and brackets omitted) .

® According to data reported to the Integrated Postsecondary Education Data System (“IPEDS™), a data collection
program of the United States Department of Education (“Department’)’s National Center for Education Statistics,
the cost of attending NEIA in 2014 to 2015 was $59,798, while the cost of attending the Massachusetts College of
Art and Design (“MassArt”), a nearby art school, was $27,725.

® Data reported to IPEDS. This figure has typically been at or below 50 percent for MassArt.

" NEIA adopts the Al mantra that the school’s work is “[t]urning creativity into a career.” See, e.g., NEIA
promotional handout, “Inspiring students. And employers.” [hereinafter “‘Inspiring Students” Handout”]. To that
end, NEIA consistently claims to prospective and current students that it will “turn our students into graduates who
are equipped with the hands-on learning, real-world skills, industry contacts, and self-marketing tools to compete
and succeed” for creative jobs. Id. NEIA, like other Al schools, boasts that it has “strong relationships” with
employers who “seek out” Al graduates because of “the specific skills we teach.” Id.

8 See, e.g., Educ. Mgmt. Corp, Prospectus (Form 424B4) [hereinafter “EDMC 2009 Prospectus™] 3 (Oct. 10, 2009)
(“Approximately 87% of undergraduate students who graduated from our institutions during the calendar year ended
December 31, 2008 and were available for employment obtained a position in their field of study or a related field
within six months of graduation.”); “Inspiring Students” Handout (claiming that “[o]f all 2007 graduates of [NEIA]
available for employment, 90.8% were working in a field related to their program of study within six months of
graduation”).

¥ See College Navigator: New England Institute of Art, U.S. DEP’T OF EDUC., INST. OF EDUC. SCIS., NAT’L CTR. FOR
EDuC. STATISTICS, http://nces.ed.gov/collegenavigator/?q=new+england+institute+of+art&s=all&id=167321 (36
percent of full-time students beginning their studies at NEIA returned to school the following fall and 37 percent of
full-time students who began their studies at NEIA graduated within 150 percent of the “normal time” allotted for
completion of the program).

10See U.S. Dep’t of Educ., Fact Sheet: Focusing Higher Education on Student Success, https://www.ed.gov/news/
press-releases/fact-sheet-focusing-higher-education-student-success.
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dropped out, yet had shockingly low success in finding employment.** And when students did
find jobs, those jobs were low-paying,*? and not sufficient to allow them to reasonably afford to
make loan payments.'® Across the board, NEIA programs failed students.**

NEIA deliberately targeted its predatory educational product and associated unmanageable debt
to individuals from precarious and unprivileged socioeconomic backgrounds,* with few familial
and community financial resources and limited experience with the postsecondary educational
landscape. When students like Mr. Del Rose, Ms. Martin, and Ms. Bauer inevitably fail to find
jobs that allow them to afford their debt, they have little cushion to fall back on, amplifying the
harm associated with an extremely high debt load.*® NEIA took advantage of these students and
their families, using unscrupulous and deceptive recruiting practices calculated to prey upon their
sincere desire for educational attainment.'” These students were sold on the idea that NEIA was
part of a national network of schools with cutting-edge training and facilities, and a wealth of the
kinds of industry connections necessary to get jobs in the highly competitive creative fields into

1 See, e.g., NEIA handout, “Disclosure Required by Massachusetts Regulation 940 CMR 31.00, Media Arts &
Animation — Bachelor of Science” [hereinafter “NEIA Disclosure Handout] (“22% of graduates during 2012-2013
calendar years obtained full-time, non-temporary jobs in their field of study.”).

12 See, e.g., “Inspiring Students” Handout (citing $30,864 as average starting salary of 2007 NEIA graduates); New
England Inst. of Art, Graduate Employment Statistics [hereinafter “NEIA Graduate Employment Statistics™],
https://content.edmc.edu/assets/pdf/Al/Student-Consumer-Information/Graduate-Employment-Statistics/neia.pdf
(citing $29,010 as average starting salary of graduates from July 1, 2014 through June 30, 2015).

3 NEIA Disclosure Handout (50 percent of NEIA students defaulted on, or failed to repay even a dollar of the
principal balance, of their loans during the period of cohort year 2010).

! The Department’s gainful employment (“GE”) regulations sanction schools when graduates’ annual loan
repayment amount exceeds 12 percent of their annual earnings, or 30 percent of discretionary income. See 34 C.F.R.
8§ 668.403(c)(2). GE programs include nearly all educational programs at for-profit institutions of higher education,
as well as non-degree programs at public and private nonprofit institutions such as community colleges, because
these programs purport to provide training for specific occupations. Of the 11 programs offered by NEIA, only one
had graduates with the minimum amount of earnings required to pass the Department’s 2012 GE metrics. It is
especially striking that NEIA failed these metrics, given that the Department’s GE rates have built-in features that
vastly understate the cost and overstate the earnings of NEIA graduates. For example, the GE rates do not account
for students who withdrew from a program and who often take on massive amounts of student loan debt without
earning a degree. Id. 8 668.404(b)(1)(i). Additionally, the total loan amounts used to calculate the GE rates do not
include federal Parent PLUS loans and, therefore, do not accurately represent the true cost of a program. Id. §
668.404(d)(1)(i). Furthermore, although private student loan amounts are included in the GE calculation, the federal
interest rate is used in the calculation as opposed to the actual interest rates of the loans, which are invariably much
higher. 1d. § 668.404(b)(2)(ii). Finally, the GE rates are calculated based on a 15-year amortization, but a standard
repayment plan under the federal student loan program is 10 years.

15 According to data reported to IPEDS, since 2011, over half of all students enrolled at NEIA have received Pell
Grants, a form of federal aid to students from the neediest socioeconomic backgrounds. This is in contrast to area art
schools such as MassArt and the School of the Museum of Fine Arts, where a quarter or fewer students qualify for
such aid.

16 Accord Fremont, 2008 WL 517279 at *5, 11 (finding structural unfairness in light of target audience of loan
product, because risk of subprime lending was “greatest for those borrowers with the highest debt-to-income ratios
and the fewest assets, since they had no cushion to deal with financial adversity”).

' EDMC is alleged to have used an illegal compensation scheme in which recruiters were directly compensated
according to the number of individuals they could successfully persuade to enroll in—and obtain loans to pay for—
Al programs. See Joint Complaint in Intervention by the United States of America, and the States of

California, Florida, Illinois, and Indiana, United States ex rel. Washington v. Educ. Mgmt. Corp., No. 2:07-cv-461
(W.D. Pa. Aug. 8, 2011). Such compensation schemes are illegal under federal law, 20 U.S.C. § 1094(a)(20), and
inevitably cause the kind of high pressure sales tactics experienced by Mr. Del Rose, Ms. Martin, and Ms. Bauer.
Such tactics are per se unfair and deceptive under Massachusetts law. 940 Code Mass. Regs. § 31.04.
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which the school purported to launch graduates.*®

The structural unfairness of these NEIA-related loans is further highlighted by the extraordinarily
disparate position of students relative to NEIA, Al, and EDMC." The consequences of these
structurally unfair loans are borne entirely by students, such as Mr. Del Rose, Ms. Martin, and
Ms. Bauer, their families, and others in their position.?” Now that the true nature of NEIA’s
programs has come to light, the school is shuttering—Al and EDMC are walking away.?! But
Mr. Del Rose, Ms. Martin, and Ms. Bauer are stuck with debt that they have no way of getting
out from underneath.?

. Unfulfilled Promises and Unmanageable Debt

Mr. Del Rose, Ms. Martin, and Ms. Bauer’s experiences demonstrate that, in addition to the
unfair and illegal practice of saddling its students with unmanageable student loan debt, NEIA
engaged in numerous additional unfair and deceptive business practices proscribed by the
Massachusetts Attorney General’s regulations of for-profit colleges,? including false
advertising;** false representation of placement services;?* false statements concerning the nature
or character of classroom instruction;?® misleading statements regarding student loans,?” and

18 “Inspiring Students” Handout (“With a system of over 40 schools throughout North America, The Art Institutes is
able to help students connect with local and national employers who value — and often seek out — our talented
graduates. A number of these employers offer internship opportunities that allow students to gain real-world
experience while still in school. Our programs in design, media arts, and fashion are led by experienced instructors,
many of whom work in the fields in which they teach. Our strong relationships with area companies help us make
sure that our programs accurately reflect the demands of the real world. Those relationships truly benefit both our
graduates and employers who are looking for the specific skills we teach.”).

9 Accord Fremont, 2008 WL 517279 at *9 (“The unfairness . . . rest[s] . . . in the equities between the parties.”).

% See id. at *11 (finding structural unfairness where lenders are able to “take a quick profit, and avoid the risks
inherent in the loan™).

2L As of May 6, 2015, NEIA is no longer enrolling new students, and will shut down entirely once all currently
enrolled students complete or withdraw. The decision to close and “teach out” NEIA was made by EDMC and Al,
and was presented to NEIA’s Board of Trustees on April 23, 2015. In May 2015, EDMC announced that it would
close NEIA and 14 other campuses: The Art Institute of Atlanta - Decatur; The Art Institute of Ohio - Cincinnati;
The Art Institute of Fort Worth; The Art Institute of Houston - North; The Art Institute of Jacksonville; The Art
Institutes International - Kansas City; The Art Institute of Michigan - Troy; The Art Institute of New York City; The
Art Institute of Salt Lake City; The Art Institute of California - Silicon Valley; The Illinois Institute of Art - Tinley
Park; The Art Institute of Washington - Dulles; The Art Institute of Wisconsin; and The Art Institute of York -
Pennsylvania. Fain, For-Profit Chains Announce a New Wave of Closures and Sell-Offs, Inside Higher Ed (May 7,
2015), http://www.insidehighered.com/news/2015/05/07/profit-chains-announce-new-wave-closures-and-selloffs
(linking to list of closing campuses).

22 Student loan debt is different from, and more punitive than, consumer and other debt in several respects. There is
no statute of limitation on the collection of federal student loans. 20 U.S.C. § 1091a. The Department has the ability
to collect student loans by garnishing wages and seizing tax refunds and public benefits without going to court. 31
U.S.C. §8 3716; 3720D; 3720A. Both federal and private student loan debts are extremely difficult to discharge
through bankruptcy. 11 U.S.C. § 523(a)(8) (exempting an educational loan from discharge unless it would “impose
an undue hardship on the debtor or the debtor’s dependents™).

% The specific actions prohibited, while illustrative of practices that are always violative of the Act, are “not
intended to be all inclusive as to the types of activities prohibited by” the statute, and thus NEIA’s conduct may be
considered unfair or deceptive even in the absence of such explicit rulemaking. 940 Code Mass. Regs. § 31.02.

4 1d. 31.04(1).

% |d. 31.04(5).

% |d. 31.04(14).
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misrepresentation of opportunity and employment.?® In addition to violating the Massachusetts
Consumer Protection Act, these misrepresentations also constitute common law violations,
including fraudulent misrepresentation and fraudulent inducement,? unconscionability,*® and
breach of the implied covenant of good faith and fair dealing.**

A. Mr. Del Rose

Mr. Del Rose is 24 years old. He studied design and visual communication at a vocational high
school in Canton, Massachusetts. NEIA representatives recruited him there, giving a
presentation, distributing promotional materials, and obtaining the names and contact
information of Mr. Del Rose and other students. After receiving numerous calls from NEIA, Mr.
Del Rose and his parents visited NEIA and met with admissions and financial aid
representatives. At the meeting, NEIA representatives praised Mr. Del Rose’s video portfolio
and urged him to choose NEIA over other schools, citing NEIA’s superior industry connections.
A financial aid representative promised Mr. Del Rose and his parents that an education at NEIA
would be inexpensive compared to other art schools in Boston, and that tuition costs would not
increase. To assuage Mr. Del Rose and his parents’ concerns about Mr. Del Rose’s ability to
repay his loans, an NEIA admissions representative assured them that NEIA had a 90 to 97
percent job placement rate, and that Mr. Rose would earn enough money to repay his student
loans within one to two years of graduation. Mr. Del Rose also attended a tour of NEIA, during
which an NEIA admissions representative told him that NEIA was always “on the cutting edge”
with respect to technology.

NEIA’s assertions were starkly belied by Mr. Del Rose’s subsequent experiences. After enrolling
in NEIA’s Digital Film and Video Production program in 2009, Mr. Del Rose was required to
purchase a $500 video kit, which contained equipment for which he had no use. NEIA’s own
video equipment was outdated and in limited supply, which forced Mr. Del Rose to compete
with other students for access and made it difficult for him to complete his projects. Every
semester, NEIA financial aid representatives hounded Mr. Del Rose and his father, pressuring
them to sign further loan documents with the threat that Mr. Del Rose would otherwise be unable

771d. 31.07(0).

28 1d. 31.04(7).

% Massachusetts law prohibits the fraudulent “misrepresentation of fact, opinion, intention or law for the purpose of
inducing another to act or refrain from action in reliance thereon in a business transaction.” Graphic Arts Finishers,
Inc. v. Boston Redevelopment Auth., 357 Mass. 40, 44 (1970); see also Int’l Totalizing Sys., Inc. v. PepsiCo, Inc., 29
Mass. App. Ct. 424, 431 (1990) (“One who fraudulently makes a representation of fact, opinion, intention or law for
the purpose of inducing another to act or to refrain from action in reliance upon it, is subject to liability to the other
in deceit for pecuniary loss caused to him by his justifiable reliance upon the misrepresentation.”) (citing
RESTATEMENT (SECOND) OF TORTS § 525 (1977)).

%0 Under Massachusetts law, unconscionability is “determined on a case by case basis, giving particular attention to
whether, at the time of the execution of the agreement, the contract provision could result in unfair surprise and was
oppressive to the allegedly disadvantaged party.” Zapatha v. Dairy Mart, Inc., 381 Mass. 284, 292-93 (1980)
(internal citation omitted).

*! The covenant of good faith and fair dealing is a “pervasive requirement,” Fortune v. Nat’l Cash Register Co., 373
Mass. 96, 102 (1977), of Massachusetts contracts that “requires that neither party shall do anything that will have the
effect of destroying or injuring the right of the other party to the fruits of the contract.” T.W. Nickerson, Inc. v. Fleet
Nat’l Bank, 456 Mass. 562, 570 (2010) (internal citations and quotations omitted).
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to attend, and thus fail, his courses. As the cost of tuition rose, Mr. Del Rose’s father had to pay
out-of-pocket for costs that were not covered by loans. NEIA’s promised industry connections
never materialized: when Mr. Del Rose was searching for an internship, NEIA’s assistance
consisted of posting a list of Craigslist advertisements. Mr. Del Rose ultimately found an
internship on his own. NEIA was also of limited assistance as Mr. Del Rose applied for positions
after graduating in 2014, proposing that Mr. Del Rose accept a $12.50 per hour position at a
Bose call center. Mr. Del Rose found his current position on his own, with no help from NEIA.

B. Ms. Martin

Ms. Martin is 31 years old. She was seeking a career in graphic design, and learned about NEIA
through an online advertisement. After completing an online form, Ms. Martin was immediately
contacted by an NEIA representative, and made an appointment to tour the campus. On the tour,
an NEIA representative told Ms. Martin that NEIA was a “very good school,” and suggested that
it was superior to other art schools, including the Massachusetts College of Art and Design
(“MassArt”), because of its more technical course offerings. Despite this purported selectivity,
Ms. Martin was admitted to NEIA without a portfolio, and enrolled in 2009.

Although Ms. Martin was concerned about NEIA’s high tuition cost, financial aid representatives
assured her that it was “not a big deal,” and led her to believe that she would be able to repay her
loans with the money she would earn following graduation. Ms. Martin, who was the first in her
family to attend college, believed NEIA representatives when they told her that the vast amount
of student loan debt she would have to take on was a “healthy” debt and an investment in her
future.

Far from equipping Ms. Martin with the skills necessary to launch a career in graphic design,
NEIA failed to offer instruction in the programs and techniques most sought by employers.
Although Ms. Martin contacted the career services office after graduating from NEIA in 2013,
the staff was of little assistance. The “leads” provided by career services included postings from
Craigslist and jobs paying $10 or $12 per hour. Ms. Martin thus struggled to obtain employment
in her field. She found her current position—an internship at which she earns $10 per hour—with
no assistance from NEIA.

C. Ms. Bauer

Ms. Bauer is 25 years old. She learned about NEIA while researching art schools online. Ms.
Bauer was interested in NEIA’s Digital Film and Video Production program, and attended a tour
during which an NEIA representative showed her around a high-end studio facility and promised
her access to top-of-the-line equipment. Ms. Bauer felt a rapport with her admissions
representative, who mentioned that he had previously worked at the restaurant where Ms. Bauer
was employed. Ms. Bauer was also considering MassArt, but her admissions representative
assured her that NEIA was superior. Her admissions representative urged her to sign up for
classes before they reached capacity, so Ms. Bauer scheduled a meeting with a financial aid
representative, which she attended with her mother. At the meeting, the financial aid
representative encouraged Ms. Bauer’s mother to take out a Parent PLUS loan; Ms. Bauer’s
mother refused because she wanted Ms. Bauer to attend a community college. Ms. Bauer
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returned on her own, and ultimately took out approximately $35,917 in student loans.

Ms. Bauer felt confident that she would be able to find a job that would allow her to repay her
loans, because NEIA representatives informed her that NEIA was the most prestigious school at
which to study video production. NEIA representatives emphasized that as part of Al, NEIA
belonged to a well-known network of schools whose graduates were highly sought after by
employers. NEIA representatives led Ms. Bauer to believe than an NEIA education would open
up endless opportunities, and that the school would employ its industry connections to assist her
in finding a job.

After enrolling in 2011, Ms. Bauer had to compete with other students to obtain studio time and
gain access to NEIA’s video equipment, which she discovered was outdated and subpar.
Although NEIA representatives had promised Ms. Bauer access to the facilities at all times,
NEIA limited its opening hours while Ms. Bauer was enrolled.

Ms. Bauer also struggled to obtain sufficient financial aid to meet NEIA’s high tuition costs. In
2013, while enrolled at NEIA, she became homeless, and lived out of her car. The next year,
NEIA financial aid representatives told her that she had “used up” all of her financial aid. She
was unable to take out further loans without a co-signer, and was forced to withdraw from NEIA
in 2014 without obtaining her degree. She is currently working at a restaurant and studying for a
paralegal associate’s degree at a community college.

1. Structurally Unfair Loans

The loans NEIA facilitated for student borrowers like Mr. Del Rose, Ms. Martin, and Ms. Bauer
were structurally unfair because, from the outset, they created unmanageable debt that those
borrowers had little realistic hope of ever being able to repay. The unmanageability and
structural unfairness of these loans was or should have been known to NEIA. Historically, an
NEIA enrollee has been more likely than not to drop out of school before ever completing.®? And
those who persist to graduation have had less than a 50 percent likelihood of obtaining full-time
employment in their field of study.® By NEIA’s own data, contained in fine-print disclosures, in
2012 and 2013, only 22 percent of its graduates obtained full-time, non-temporary jobs in their
fields of study.® In 2014 and 2015, fewer than 50 percent of graduates in graphic design, Ms.
Martin’s major, and Digital Film and Media Production, Mr. Del Rose and Ms. Bauer’s major,
respectively, obtained full-time jobs in a related field.*

Even if NEIA assumed that Mr. Del Rose, Ms. Martin, and Ms. Bauer would be in the minority
of graduates who obtained full-time employment at the average salaries in their fields of study,
those average salaries would be insufficient to support their loan debt. For example, NEIA’s own
data show that the average salary of its graduates between July 2014 and June 2015 was

%2 See supra note 9.

% See supra note 11.

*1d.

% NEIA Graduate Employment Statistics.
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$29,010.%® Contrary to NEIA’s promises, graduates do not in fact realize increased earnings or
obtain viable careers from having attended NEIA.*

Contrast these modest earnings with the substantial debt load of NEIA graduates. Data reported
by the school indicate that the average federal student loan debt of an NEIA graduate—counting
only federal student loan debt and not private student loans or Parent PLUS loans borrowed by
students’ families—was $29,444.% Even using this data, which dramatically undercounts debt
attributable to attendance at NEIA, and ignores students who drop out of NEIA, an average
NEIA graduate on a standard repayment plan would have to pay $4,068 annually to service her
loan debt.*® This amounts to approximately14 percent of average annual income going toward
loan repayment, which is unsustainable as determined by the Department of Education.*

In reality, NEIA students graduated with much higher debt loads, as is illustrated by the
experiences of Mr. Del Rose, Ms. Martin, and Ms. Bauer. For example, Mr. Del Rose and his
family borrowed approximately $111,000 for him to complete NEIA’s Digital Film and Video
Production program. NEIA offered this program at a cost that mandated such a high amount of
debt, despite knowing that graduates had slim chances of finding a job in digital film and video
production after completing the program. For example, only 41.7 percent of graduates between
July 2014 and June 2015 obtained jobs in this field.** And in any event, whether a student was
working in the field or not, as NEIA was aware, his earnings were not high enough—according
to NEIA, the average salary of graduates of this program was $26,372—** to justify such
substantial debt. Although in actuality Mr. Del Rose earns approximately $24,000—Iess than the
average—even using the higher average annual earnings data provided by NEIA, his debt
requires him to pay $15,324 annually on a standard repayment plan, or approximately 58 percent

% 1d. These numbers are generous, i.e., they overstate the income of graduates, because, as NEIA states, “for
graduates who are paid on an hourly basis, we use an average of hours worked per week over the most recent thirty
days based on information provided to us by the graduate or employer.” Id. Therefore, the annual salaries use
projections based on assumptions about how many hours students worked and the consistency of those hours,
leading to potentially exaggerated incomes.
%" Studies suggest that credentials from for-profit education providers in fact impair the earning power of graduates.
See, e.g., Stephanie Riegg Cellini, Nicholas Turner, Gainfully Employed? Assessing the Employment and Earnings
of For-Profit College Students Using Administrative Data, National Bureau of Economic Research Working Paper
No. 22287 (May 2016) (on average, associate’s and bachelor’s degree students experience a decline in earnings after
attendance at a for-profit college, relative to their own earnings in years prior to attendance); David Deming, Claudia
Goldin, Lawrence F. Katz, The For-Profit Postsecondary School Sector: Nimble Critters or Agile Predators?, J. of
Econ. Perspectives vol. 26 n. 1 (Winter 2012) (finding that for-profit students end up with higher unemployment and
“idleness” rates and lower earnings six years after entering programs than do comparable students from other
schools, and that they have far greater student debt burdens and default rates); see also Rajeev Darolia et al., Do
Employers Prefer Workers Who Attend For-Profit Colleges? Evidence from a Field Experiment, National Center for
Analysis of Longitudinal Data in Education Research Working Paper No. 116 (Aug. 2014), at 25 (“We find no
evidence that job applicants who attended for-profit colleges attract greater interest from employers than those who
attended public community colleges or no college at all.”).
% College Scorecard: New England Institute of Art, U.S. DEP’T OF EDUC., https://collegescorecard.ed.gov/school/
?167321-The-New-England-Institute-of-Art.
% This number was calculated using the federal student loan repayment estimator, assuming all loans are
unsubsidized and have the current standard federal interest rate of 6.8 percent. See Repayment Estimator, U.S. DEp’T
OF EDUC., FED. STUDENT AID, https://studentloans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action.
“0 See 34 C.F.R. §668.403(c)(2)(ii).
22 NEIA Graduate Employment Statistics.

Id.
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of his annual income.* These numbers do not even take into account the reality that such
unmanageable debt is highly likely to be in negative amortization because even the interest
payments are unaffordable. Mr. Del Rose and his family’s NEIA debt has ballooned to
approximately $160,000 and is likely to grow.

Ms. Martin’s experience further illustrates the structural unfairness of NEIA’s practices. MSs.
Martin borrowed approximately $85,510 to complete the Graphic Design program. According to
NEIA, she could expect only a 45 percent chance of obtaining a job in this field.* The average
earnings of graduates for the Graphic Design program, according to NEIA, were $27,426.% In
actuality Ms. Martin earns approximately $20,000, but even using the average earnings data,
under a standard repayment plan, she would have to pay $11,808 annually towards her loan debt,
or approximately 43 percent of her annual income. In actuality, her debt burden is much higher,
as approximately $28,000 of the $85,510 that she borrowed is in private loans, which carry
interest rates up to almost eight points higher than the standard 6.8 percent interest rate charged
for federal loans. Like Mr. Del Rose, Ms. Martin has seen her unmanageable debt result in
negative amortization. Today, she owes approximately $114,000 as a result of attending NEIA, a
figure that is likely to grow.

Ms. Bauer borrowed approximately $35,917 to begin NEIA’s Digital Film and Video Production
program. Ms. Bauer was unable to complete the program because she had no more federal loans
at her disposal, and she had neither the resources to self-pay or borrow from family members,
nor the credit history to secure a private loan. It is not uncommon for NEIA students to exhaust
their eligibility for federal student loans before being able to complete their programs.*®
Although Ms. Bauer’s debt load is lower than that of Mr. Del Rose and Ms. Martin, her debt is
no less unmanageable or structurally unfair. As a result of being unable to complete her program,
Ms. Bauer is statistically three times more likely to default on her loans.*” Acknowledging that
Ms. Bauer did not graduate from NEIA, but assuming she was somehow able to earn the average
salary associated with her program, $26,372, she would have to devote 19 percent of her annual
income to paying off her loans.“® Had Ms. Bauer been able to self-pay or secure private loans
and finish the program, her loan debt would surely have been double or triple, increasing her
debt load to an even more unmanageable amount. Now, Ms. Bauer is not only saddled with her
debt from NEIA, but is studying for an associate’s degree at a community college and working to
support herself. Only six of her 78 credits from NEIA transferred to the community college.

Mr. Del Rose, Ms. Martin, and Ms. Bauer’s stories illustrate how NEIA has consistently
facilitated the borrowing of unmanageable debt that leaves little hope of ever being repaid, and

*% This and all debt-to-income ratios in this section were calculated using the approximate debt, including any
private loans, owed by the individual (and, in Mr. Del Rose’s case, the approximate debt owed by his father), as an
unsubsidized federal loan, at the standard interest rate of 6.8 percent.
: NEIA Graduate Employment Statistics.

Id.
*® The federal student loan program limits the aggregate amount borrowed by a dependent student to $31,000, and
no more than $23,000 may be in subsidized loans. See Subsidized and Unsubsidized Loans: How much can |
borrow?, U.S. DEP’T OF EDUC., FED. STUDENT AID, https://studentaid.ed.gov/sa/types/loans/subsidized-
unsubsidized#how-much.
“" See U.S. Dep’t of Educ., Fact Sheet: Focusing Higher Education on Student Success, supra note 10.
“8 Ms. Bauer currently makes approximately $26,000 annually waitressing.
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has further engaged in unfair and deceptive business practices proscribed by both the
Massachusetts Consumer Protection Act and the common law. Mr. Del Rose, Ms. Martin, and
Ms. Bauer’s inability to make payments on their structurally unfair loans has destroyed their
credit, hindering each one’s ability to rent an apartment, save money, or consider buying a car or
home. Ms. Martin has been pursued and harassed by debt collectors, and her financial insecurity
has exacerbated her existing health issues. Furthermore, the great disparity between NEIA
representatives’ misrepresentations and Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s
educational experiences and career outcomes has caused all three to suffer significant distress.
Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s families have also been injured. After losing his
job, the debt Mr. Del Rose’s father incurred became insurmountable. Both Mr. Del Rose and Ms.
Martin remain financially dependent on their families, and debt collectors have contacted Ms.
Martin’s grandfather about her student loan debt. The harms suffered by Mr. Del Rose, Ms.
Martin, Ms. Bauer, and their families were directly caused by NEIA’s unfair and deceptive acts
and practices.

I1l.  Corporate Growth Imperative that Puts Profits Over Students

Al and EDMC both actively facilitated and participated in the deceptive acts and practices of
NEIA described herein. NEIA operates under the pervasive control of its corporate grandparent,
EDMC, and parent, Al. NEIA is a wholly-owned subsidiary of Al, which acquired it in 2000. Al,
in turn, is a wholly-owned subsidiary of EDMC, and is the company’s central brand. EDMC was
first publicly traded in 1996, before being purchased for $3.4 billion in 2006 by two private
equity firms, Providence Equity Partners and Leeds Equity Partners, together with Goldman
Sachs.* EDMC incurred significant indebtedness through the transaction,*® and planned to repay
a portion of that indebtedness with proceeds received from an initial public offering (“IPO”) in
2009.° EDMC’s indebtedness led the company to pursue an aggressive growth strategy that
involved consistently increasing enrollment, and thereby revenue.®

Indeed, enroliment at EDMC schools grew more than fourfold between 2001 and 2010,

* See Andrew Sorkin, Education Management Said to Be Sold for $3.4 Billion, N.Y. TIMES,
http://www.nytimes.com/2006/03/06/business/education-management-said-to-be-sold-for-34-billion html?_r=0
(March 6, 2006).

*® Educ. Mgmt. Corp, Amendment No. 6 to Form S-1 (Form S-1/A) (Sept. 21, 2009). The transaction entailed
entering into a $300 million revolving credit facility with a six year maturity, which was increased to $322.5 million
in February 2008 and to $388.5 million in August 20009.

1 EDMC expected to receive net proceeds from the IPO of approximately $353.4 million, and expected to
contribute up to $323.9 million of those proceeds to its subsidiary, Education Management LLC, to, inter alia, repay
a portion of its indebtedness. After EDMC’s IPO, Goldman Sachs continued to own 41.8 percent of the company;
Providence Equity Partners 31.5 percent; and Leeds Equity Partners 7.6 percent. Educ. Mgmt. Corp, Annual Report
(Form 10-K) (Aug. 30, 2011). EDMC subsequently delisted from NASDAQ in 2014, citing the costs of compliance
with SEC reporting obligations and NASDAQ listing requirements. Education Management Announces Intention to
Voluntarily Delist Shares from NASDAQ, Ebuc. MGMT. CorP. (Oct. 23, 2014), http://www.prnewswire.com/news-
releases/education-management-announces-intention-to-voluntarily-delist-shares-from-nasdag-255232737.html.

*2 1n 2009, in advance of its IPO, EDMC explained to investors that its “business model benefits from scale and
permits us to leverage fixed costs across our delivery platforms,” and that “we have made significant investments in
numerous areas of our workforce in order to support future enrollment growth.” EDMC 2009 Prospectus 3.
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expanding from 38,047 students to 158,300 students.>® More than half (64 percent) of this
growth took place after EDMC was bought by Goldman Sachs and private equity interests.>
This trend was observed at NEIA as well. Enroliment at this EDMC/AI branch more than
doubled between 2001 and 2008, growing from 1,149 students to a peak enrollment of 2,495.%
Revenues increased accordingly at NEIA, growing from $13.29 million in 2001 to $45.3 million
in 2009.%° This increase in revenue is not solely accounted for by the growth in enrollment. In
fact, over this period of growth, tuition and fees increased substantially at NEIA, from an annual
cost of $14,500 in 2001 to $23,100 in 2009.>

This growth did not redound to the benefit of students. Substantial portions of EDMC revenue,
which is almost entirely attributable to the tuition and fees paid by students, which in turn is
almost entirely represented in the form of debt on the part of EDMC students and their families,
were devoted to profit for owners, and investment in recruiting even more students.>® Marketing
and recruiting functions were centralized, and students were recruited into NEIA by EDMC/AI
employees trained to overcome objections, “find the pain,” and emphasize misleading or false
job placement statistics in order to convince students to enroll.>® Decisions were made at the
corporate level that had direct and adverse impacts on NEIA students, but nonetheless were
made in order to enhance the bottom line. For example, tuition was raised. Content of
programming and methods of teaching were streamlined.®® EDMC and Al dictated that NEIA
change from a semester to quarter system, which meant that programs became more expensive
for students.®* Full-time faculty were replaced by cheaper, part-time instructors with less
investment in students. Access to facilities and studios, advertised as round-the-clock, was cut
for financial reasons. Classes became crowded, and teachers could not keep up with the needs of
all students.®® In short, NEIA, Al, and EDMC employed a business model whose profitability
was predicated on increasing numbers of enrollees taking out vast amounts of debt in the form of

%% SENATE COMM. ON HEALTH, EDUC., LABOR & PENSIONS, FOR PROFIT HIGHER EDUCATION: THE FAILURE TO
SAFEGUARD THE FEDERAL INVESTMENT AND ENSURE STUDENT SUCCESS [hereinafter “HELP Report”] 451(2012)
gizalculating enrollment using Securities and Exchange Commission filings).

Id.
> Data reported to IPEDS.
%d.
> d.
%8 For example, in 2009, EDMC allocated 21.6 percent of its revenue, or $435 million, to marketing and recruiting,
and 16 percent, or $319 million, to profit. HELP Report 456. In its 2009 Prospectus, EDMC explained to investors
that, since being bought by Goldman Sachs and private equity, EDMC had experienced a 180 percent increase in the
number of admissions representatives it employed. EDMC 2009 Prospectus 78.
% See HELP Report 462-63; Joint Complaint in Intervention by the United States of America, and the States of
California, Florida, Illinois, and Indiana {1 105-19, United States ex rel. Washington v. Educ. Mgmt. Corp., No.
2:07-cv-461 (W.D. Pa. Aug. 8, 2011).
% The 2009 Prospectus explains to investors that EDMC “pursue[s] additional efficiencies through our centralized
and standardized infrastructure, systems and processes.” EDMC 2009 Prospectus 7.
% In January 2013, NEIA’s then-President explained in a letter to students that NEIA “is the only Art Institutes
school in a system of more than 50 campuses that is on semesters. . . . We have spent the past year working with
faculty and staff here at NEiA as well as at our corporate offices in Pittsburgh to facilitate a smooth transition.”
Letter from David G. Warren, President, New England Inst. of Art, to NEIA students.
%2 See College Navigator: New England Institute of Art, U.S. DEP’T OF EDUC., INST. OF EDUC. SCIS., NAT’L CTR. FOR
EDuUC. STATISTICS, http://nces.ed.gov/collegenavigator/?q=new+england+institute+oft+art&s=all&id=167321 (“This
institution has an open admission policy.”); 940 MAsSs. CODE REGS. 31.06(6) (prohibiting enrollment of unqualified
students).
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structurally unfair student loans.
IV. Demand for Relief

NEIA, Al, and EDMC have engaged in unfair practices in violation of the Massachusetts
Consumer Protection Act and Massachusetts common law proscriptions on fraudulent
misrepresentation, fraudulent inducement, unconscionability, and breach of the implied covenant
of good faith and fair dealing.

To insulate themselves from meritorious student complaints about their unfair and deceptive
practices, and the corresponding scrutiny of the Department of Education, law enforcement
agencies, and the New England Association of Schools and Colleges (NEIA’s accreditor), NEIA,
Al, and EDMC required students, as a condition of enroliment, to waive their legal rights by
signing enrollment agreements containing forced arbitration clauses.

Mr. Del Rose, Ms. Martin, and Ms. Bauer have reason to believe that NEIA, Al, and EDMC’s
unfair acts and practices have caused similar injuries to numerous other similarly situated former
NEIA students, and thus Mr. Del Rose, Ms. Martin, and Ms. Bauer also demand relief on their
behalf. Together with these former students, Mr. Del Rose, Ms. Martin, and Ms. Bauer demand
that NEIA, Al, and EDMC compensate them for their injuries. Specifically, they demand that
NEIA pay off all of their student loans, reimburse them for payments they have made on those
loans, and compensate them for lost wages and time. Mr. Del Rose, Ms. Martin, Ms. Bauer and
similarly situated former NEIA students also demand that NEIA, Al, and EDMC refrain from
moving to compel arbitration of any lawsuit that may arise from their actions. A complete
statement of demands is set forth in Appendix A, attached to this letter.

Failure to make a reasonable written tender of relief within thirty days of this demand may result
in your liability for multiple damages, costs, and Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s
reasonable attorney’s fees.

Sincerely,

Is/

Project on Predatory Student Lending

Legal Services Center of Harvard Law School
122 Boylston Street

Jamaica Plain, MA 02130

By:

Erica Kyzmir-McKeon
Tel.: 617-390-2739
Email: ekyzmirmckeon@Ilaw.harvard.edu

Victoria Roytenberg
Tel.: 617-390-2740
Email: vroytenberg@Ilaw.harvard.edu
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Amanda Savage
Tel.: 617-390-2710
Email: asavage@Ilaw.harvard.edu

Robert Kaye, Chief Enforcement Officer, United States Department of Education,
Federal Student Aid

Elizabeth Williamson, Northeast HUB Leader, United States Department of Education

David Angel, Commission Chair, Higher Education — CIHE, New England Association
of Schools and Colleges

Carlos E. Santiago, Commissioner of Higher Education for Massachusetts, Massachusetts
Department of Higher Education

Attorney General Maura Healey

Senator Elizabeth Warren
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We wish to publicly AFFIRM to ourselves, our families, the public, and to those who control our
debts, that we enrolled in the New England Institute of Art (“NEIA”) in good faith. We did what was
expected of us; we jumped through all of the hoops that you required. We took on an extraordinary
amount of debt in order to learn. We did this because we believed what you, and those who vouched
for you, told us. We enrolled on the belief that we could better our lives and contribute as much as
possible to our society. Our goal was not to become rich. We held up our end of the bargain, but you
did not.

Now, having taken your profits, you are shutting your doors. The world will recognize your business
for the fraud that it was, and we are glad that you will no longer lure other well-intentioned students
into your trap. But your closure affirms the worthlessness of our credits and degrees. We do not have
the luxury to walk away from our debts.

We, students of NEIA and our families, do not accept that your hands are clean. On account of the
numerous illegal, deceptive and unfair acts and practices you, the New England Institute of Art, The
Art Institutes, Inc., and Education Management Corporation (“EDMC”), have committed, and to all
those who have vouched for and enabled you, we DEMAND the following:

REMEDY the harm that you have caused to us, our families, and the public. Cancel all of our debts.
Repay the money that we borrowed to attend your school. Remove bad reports from our credit
histories. Compensate us for the time and resources that we squandered.

STOP enrolling new students in any of your schools, and shut down entirely. Immediately. Stop
denying your wrongdoing. Stop using unfair and oppressive arbitration “agreements” to hide your
fraud and prevent us from acting together. Stop retaliating against employees and former employees
who speak out to expose your abuse.

ADMIT to us and our families, to the public, and to those who control our debts, that because of
your illegal conduct, our debts are invalid and unenforceable. You lied to us and to those who are
supposed to regulate and oversee you. You falsely advertised your school. You used manipulative
and deceptive tactics to enroll us, even though you knew that our student loan debt would be
unmanageable. You knew that employers do not respect the name or training of Art Institute
students. You knew that we would not be able to succeed.

EXPLAIN to us and our families, to the public, and those who control our debts, where all of the
money that we paid you, through our debts, has gone. Who got rich from our debts? Who owns you
now? Who made the decision to close down NEIA and other Art InstitutessEDMC schools, and why?

ACKNOWLEDGE to us and our families, to the public, and to those who control our debts, that
you targeted us for enrollment in your programs because you believed you could take advantage of
us for your own financial gain. You perceived that your power was greater than ours, knowing as you
did that we do not come from rich and powerful families. You used aggressive, manipulative, and
deceptive tactics to recruit us and convince us to enroll in your expensive and worthless programs.
We worked hard and sacrificed. All the while, corporate profits were more important to you than any
of us. You treated us like numbers. You have harmed us all.



Case 1:17-cv-00999-RDM Document 22-2 Filed 06/15/17 Page 1 of 25

UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

CALIFORNIA ASSOCIATION OF PRIVATE
POSTSECONDARY SCHOOLS,

Plaintiff,
V.
ELISABETH DEVOS, in her official capacity
as Secretary of the United States Department Civil Action No. 1:17-CV-00999-RDM
of Education, and THE DEPARTMENT OF
EDUCATION,

Defendants,

MEAGHAN BAUER and STEPHANO DEL
ROSE,

[Proposed] Defendant-Intervenors.

DECLARATION OF STEPHANO DEL ROSE

I, Stephano Del Rose, state under penalty of perjury that the following is true and correct:

1. My name is Stephano Del Rose. | am 25 years old. I currently live in Canton,
Massachusetts.
2. I submit this declaration in support of my motion for intervention in the above-

captioned case.
New England Institute of Art

3. | attended the New England Institute of Art (“NEIA”), a for-profit college in
Brookline, Massachusetts, from 2009 to 2014 in the Digital Filmmaking and Video Production

program. | graduated from NEIA in 2014.
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4. I borrowed approximately $31,000 in federal student loans to attend NEIA. |
borrowed ten federal student loans in total. Nine of my loans are Direct Loans. My father also
borrowed approximately $92,300 in federal Parent PLUS loans for my attendance at NEIA.

5. NEIA appealed to me because | had studied design and visual communication in
high school, and was interested in both web design and filmmaking. One of my dreams was to
produce commercials for an advertising agency.

6. I visited NEIA’s campus and took a tour of the school twice in 2009.

7. Both times that | visited NEIA I met with recruiters. The recruiters did not tell me
that they were being paid to enroll as many students as possible.

8. The NEIA recruiters and financial aid staff told me many things about the school
that convinced me to enroll there. For example, NEIA staff told me that NEIA was better than
other schools because of its “cutting-edge” technology and better industry connections; that
NEIA would help me find a job in the field; that NEIA’s career services would remain available
to me after graduation and throughout my career; that NEIA had connections at Plymouth Rock
Studios, a new film and television studio in Massachusetts, and that NEIA would place students
there for internships and post-graduate employment; that NEIA had a 90 to 97 percent job
placement rate; that NEIA was inexpensive compared to other art schools in Boston; that | would
earn enough money to repay my student loans within three years of graduation; and that |1 would
be able to repay both my loans and my father’s loans because | would get a high-paying job after
graduating from NEIA.

9. The financial aid staff at NEIA completed the loan paperwork for me and my

father and rushed us to sign.
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10. I signed an enrollment contract with NEIA that includes a forced arbitration
clause and a class action waiver. A redacted copy of that agreement is attached as Exhibit 1.

11.  After I started at NEIA, | learned that many of the things NEIA staff told me
before | enrolled were not true. For example, NEIA’s equipment was outdated, often broken, and
in limited supply. | had to compete with other students for access to the equipment, which made
it difficult for me to complete my projects. In addition, although my program had a required
internship, NEIA did not help me find an internship.

12. During school, NEIA financial aid employees hounded me and my father every
term, pressuring us to sign loan documents and pay additional costs out of pocket. They told us
that if we did not sign, | would not be able to continue classes.

13. I thought about transferring to another school, but decided not to because my
father and | had already borrowed so much for NEIA and my credits would not transfer.

14. NEIA did not help me find a job in digital filmmaking and video production after
| graduated. Instead, NEIA staff pointed me to jobs outside of my field—in audio or technical
support—that did not even require a college degree. For example, NEIA staff told me about a
position at a Bose call center that paid $12.50 per hour.

15. For a while after | graduated from NEIA, | worked at Walgreens earning $9.25 an
hour, the same job | had while I was in school at NEIA.

16. I am currently working as a patient advocate. | earn $15.00 an hour.

17.  With accumulated interest, | currently owe over $40,000 in federal student loans
for my time at NEIA.

18. My student loans are unmanageable. They continue to grow because | cannot

afford to pay them.
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19.  With accumulated interest, my father owes over $100,000 in Parent PLUS loans
for my enrollment at NEIA. He thinks that he will never be able to afford to retire because of his
enormous student loan debt. There is no way | can pay my father’s loans in addition to my own.

20. My student loans continue to grow because | cannot afford to pay them.

21. The loans | took out to attend NEIA are very stressful. It makes me anxious to
have so much debt that I cannot afford.

22. I live with my parents because | unable to support myself without their assistance.
Demand Letter

23. In September 2016, | sent a demand letter to NEIA and its parent company on
behalf of myself and a group of other NEIA students, based on the companies’ violations of
Massachusetts law.

24.  The demand letter is the first step toward filing a class action lawsuit against
NEIA and its parent company. A copy of the letter is attached as Exhibit 2.

25. The demand letter explains how NEIA and its parent company violated the
Massachusetts Consumer Protection Act and Massachusetts law forbidding fraudulent
misrepresentation, fraudulent inducement, unconscionability, and breach of the implied covenant
of good faith and fair dealing.

26.  The letter explains that the loans NEIA facilitated for me and others were
structurally unfair because there was no way | was going to be able pay back so much debt with
such a bad education.

27.  The letter also details the companies’ violations of Massachusetts law that bars

for-profit colleges from false advertising, false representation of placement services, false
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statements concerning the nature or character of classroom instruction, misleading statements
regarding student loans, and misrepresentation of opportunity and employment.

28. The demand letter spells out how NEIA’s parent company, Educational
Management Corporation, is also at fault because it helped and facilitated NEIA’s violations of
Massachusetts law.

29.  The letter demands relief for me and other former NEIA students. The letter also
demands that the companies not try to force me to arbitrate my lawsuit.

Response to Demand Letter

30. The companies responded to my demand letter by disputing my claims.

31. NEIA and its parent company informed me in writing that they will not waive the
arbitration clause in their enrollment agreement.

Pending Lawsuit

32. | intend to file a lawsuit against NEIA and its parent company in 2017.

33. My lawsuit will be based on the claims that I identified in my demand letter.

34. | expect that NEIA and other defendants in my lawsuit will try to comply with the
Department of Education’s Borrower Defense regulations once they go into effect because they
will want to continue receiving federal student loan funding, which is conditioned on
compliance. Specifically, I expect that NEIA and the other defendants will not try to enforce the
arbitration provision in my enrollment contract once the regulations take effect.

35. If the Department of Education’s regulations do not go into effect, | expect that |
will have to fight with NEIA and the other defendants in my lawsuit about whether my claims

must be brought in arbitration.
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th
Swoss o uieo paifies ofpedyon. [agte L L~ 2007 fnthe Comnuwestis

of Massachusetts, County of Suffolk, ss.

Az

L -

Stephano Del Rose
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Exhibit 1
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The New England

Institute of Art®

10 BROOKLINE PLACE WEST, BROOKLINE, MA 02445
phone: 800.903.4425 fax: 617.582.0974 www.artinstitutes.edu/boston

ENROLLMENT AGREEMENT

Check the program for which you are applying: START DATE:

Name ’ Associate in Science degree:
Last Name First Name Middle Q Audio Production (61 credits) O Winter 2009

0O Broadcasting (61 credits)

O Photography (61 credits) [ Winter II 2009

Bachelor of Science degree:

Advertising (121 credits) .

Audio & Media Technology (121 credits) Hi Sramosron

Digital Filmmaking & Video Production (123 credits)

Fashion & Retail Management (121 credits)

Graphic Design (120 credits)

Graphic Design Evening and Weekend Option (120 credits) & Fall 2009

Interior Design (121 credits)

Media Arts & Animation (120 credits) 3 Fall 11 2009

Photography (121 credits)

Web Design & Interactive Media (120 credits)

Present Address

Co0ooopoBoD

0 Summer II 2009
Telephone: Hom:

Business (

Cell Phone

E-mail Address:

Financial Information-Current Schedule of Charges+

Tuition is charged at $715 per credit.

The student can expect an increase in the per credit hour rate at least once per year, which will increase the total amount for the program. The tuition and fees contained in this Enrollment
Agreement are subject to change.

Current tuition and fees applicable to The New England Institute of Art programs are as follows:

y Digital s A R : Web Design
% Audio il s Fashion & ... | Graphic Design s Media
Aud“{ Broadcasting|Photography|Advertising| & Media £l .akmg Retail Grd?hm Evening and Inter"lor Arts & |Photography]| o 5
Production & Video o Bésign | oaitaoty = Design & 3 Interactive
Technology : Option| Animation =
Production Media
mﬁ‘;]lts) (6loredits) | (61 credits) | (121 credits) cr(eld?its) (123 credits) | (121 credits) cr(;(fi?s) (120 credits) Cr‘;ﬁls) (120 eredits) | (121 credits) | (120 credits)
Per Credit $715 $715 $715 $715 $715 $715 $715 §715 §715 $715 $715 $715 8715
Application
Feet++ $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $50
Administrativel
Feet++ $100 $100 $100 $100 $100 $100 $100 $100 $100 $100 $100 $100 $100
Tuition Per 10.725 9E ToR e R > = ~ or
Hamotherk $10,725 $10,725 $10,725 $10,725 $10,725 $10,725 $10,725 $10,725 $8,580 $10,725 $10,725 $10,725 $10,725
Student
Services Fee $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $50 $60
(one time)
Technology Fed $325 $125 $132 $132 $325 $125 $132 $125 $125 $125 $125 $132 $125
Online Class
Tak nfa n/a n/a n/a n/a n/a n/a n/a $800 n/a n/a n/a n/a
Supply Kit.
(First Semester $795 $830 $2,090%* $7156 $795 $965 $715 $810 $810 $1,040 $850 $2,090** $835
Only)
Total Program
T;_“g‘::ﬁf‘ $45,910 $45,145 $46,433** | $88486 | $90,110 $90,110 $88,486 | $87,810 $88,860 $88,755 | $87,850 | $89,861%* $87,835

+Not including credit hour tuition increases that may occur throughout the duration of the program.

++The Application and Administrative fees are paid by new and transfer students.

* Students enrolled in the Graphic Design Evening & Online Option take 12 credits per semester. All other students take 15 credits per semester.

**All Photography Supply Kits include a Digital-SLR with lens, camera bag, media, card reader, and portable hard drive. Students who wish to provide their own digital-SLR and supplies must
receive departmental approval.

*** Based on current credit hour rate. Total cost will increase with each credit hour tuition increase.

The current tuition amount charged for any program will be inereased from the above stated charges if a student is required to take transitional studies courses. Additional tuition for those courses
can vary between $2,145 and $4,290 depending on the number of transitional studies courses required.

I understand that I am responsible for tuition and fees pertaining to the program’s required course of study. The tuition and fees contained in this Enrollment Agreement are subject to change. The
per credit hour rate is subject to an increase in at least once per calendar year which will increase the total amount for the program. The adjustment to the per-credit hour rate may occur before I
begin classes and my program will be calculated using the new rate. Any changes to tuition and fees will be published to students.

Student’s Right to Cancel without Penalty or Obligation

You, the student may cancel your enrollment without any penalty or obligation at any time prior to midnight of the fifth business day after signing this Enroll t Agr

You may also cancel your enrollment if upon a doctor’s order, you cannot physically receive the services, or you may cancel your enrollment if the service ceases to be offered by
the institute. (See reverse side for refund policy prior to matriculation.)

Please do not sign this Enrollment Agreement before you read it in its entirety. You will be given an exact copy of the Enrollment Agreement you sign. Please also note that the provisions of any
attached ridex(s) signed by you are also part of the Enrollment Agreement.

Student Acknowledgments

I have received and read a copy of The New England Institute of Art’s current catalog, the provisions of which I accept. Lhave read and understand all provisions of this Enrollment
Agreement, and I have been given a copy of it for mv records, (Parents must also sign the Enrollment Agreement if you are under 18 years of age.)

1 understand that my enrollment and The New England Institute of Art’s obligations under this Enrollment Agreement (except the cancellation and refund provisions) may be terminated by The New
England Institute of Art if I fail to comply with The New England Institute of Art’s attendance, conduct, academic, financial or other requirements. I understand that The New England Institute of
Art also reserves the right to cancel my enrollment if The New England Institute of Art determines (1) that I have demonstrated poor academic potential (as determined by evaluation of
transcript records, or any other academic evaluations deemed appropriate for the program selected), and/or (2) that I do not meet all financial obligations related to enroll t and continuing
enrollment. I understand that my financial obligations to The New England Institute of Art must be paid in full before a degree may be awarded and before transcripts will be issued. I accept that, to
the extent permitted by law, I am responsible for all reasonable collection agency and attorney fees incurred in attempting to collect my unpaid debt to The New England Institute of Art. Both sides
of this Enrollment Agreement and the financial plan shall constitute the entire Enrollment Agreement. I understand and agree that they supersede any prior or contemporaneous oral or written
agreements or statements and may not be modified without the written agreement of the President of The New England Institute of Art. I also understand that this Enrollment Agreement shall not
be binding until it is accepted by The New England Institute of Art.

Student’s Agreement

Now, having read and received a copy of this Enrollment Agreement and intending to be legally bound by it, the parties have signed this Enrollment Agreement on the dates
below written.

Btudenbesighitare Datd Parent's (o Guardian's) signature Date
Signature of accepting official from Date
L) Parent’s (or Guardian’s) address State Zip Code
Title of accepting official Date

White - ADMISSIONS Yellow — SFS Pink — STUDENT Page 1 of 2
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Further Financial Information

An-ppl’ulmr-m!mumhu k d with your
foar admi - .ﬂdslmhhmlu&n
uﬂwlhlu&nmlhmlmmtn-m‘.

The student understands and sgroes that s/he will be liable for
Innterest charges that will be assessed on hisher account halance
unnl the balance is poid in full. Interest will be charged at 12% per
annum on the student’s sdjusted outatunding balance at the end of
‘each month, The adjusted outstanding balanee is defined as all
charges ineurrod by the student for d ot The New Eng
Institute of Art ot the end of the prior month. ncluding but not
limitud to tuition, feex, bonsing charges, Inte reginatration fies, fines,
damages, otc.. Juse the total amourt paid to the student’s secount st
th ond of the eurrent month including financial wid that the student
huhmmdedbﬂhnmh-pmﬁummumﬂad
that the student and'or the leted 21l of
.hmnmuh:&ammmw agroes
that hiwher adjusted outstanding balance b different from hisher
studint payment plan and that the student’s finascial aid award
may be reduced or sliminated if the student does not complete all of

After Week Three - 100%

The New Eagland Institute of Art will firet caloulute how much
novds » be neturned nnder the Fedeoal return of Title [V Asd Policy.
The amonnt will then be subtracted from the amount thit was paid
for the semester of withdrawal to get the adjusted amount psid. The
New England Inutitute of Art will thes esloulate how much of the
chargos can be retained based on The New England [natitute of Art
policy. The nmount that can be will bio s i from
adjustod amount paid. If there is additional money to ba refunded
from Federal funds sfter caleulating the Retuen of Title IV formubs
and the refnd policy, the rofund will bemada to the student, or,
with: the student’s authorization, 1o the Federsl loan programes) in
th following order, up to the amount epeateod. far the toerm of
withdrwanl: Unsubsidized Stafford Loarn, Subsidbad Stalford Loun,
Porking Loun, PLUS Laan 1f there v an additiona) credit balance
madss g -of nen-Titde IV hnd;“wlﬁl!mhuﬂulinﬂu-&!hwiug

taking into scoount such fictors as course contenl,
aceraditation and ficensing.

Thes mikssicn of The New Englond Institate of Art is to bolp you to
prepurs for entrs Jovel emplovment in your chiosen Beld of study. The
vt of dogrie progrims like thase offored by The New England
Institute of Art is their deliberate focus on markotable skitls. The
crvdits warned are not intendid as a stepping-stone for transfor io
another institution, For this reason, it is unlikely that the academic
credits you ouen st The New England Instituts of Art will transfer to
another school

Programs offered hy one sshool within the Art [nstituto system
iy bis similar to but not identical to offered at another
sthoal within the system. This is doe te differences impased by state
Jiw, use uf dilferent instructions] models, and local conployer needs.
Thersfare, if you digide to transfer to another schowl within The Art
lmmmwwd|hmmmnmm~ England

recvived Sor the term of
= 5 A
Loan. PLUS Loan. other loans, other sud (f roquired), und studsnt.

of Art mny bo it
1f you are convidening teonsferning
m&nlmumumuummuddﬂ i i your

Al refunds or raurn of funds will be made within 30 disys of the Wmmmwmm
S emoReomini e financy sl date that the stxdent motifos The New Bnglind Institutoof Artofthe:  Tnutitute erodics, W sou to make this i
The Application Process withdrawnl. outly na possiblo. ‘n:eNoangtmd cﬂMdu-nvl
A prrtof the application i mus tly of the paloulations for this policy wee available in the imply, ferability of ity credits to
conseivis and wrila an ossy ufn‘pprhnmﬂl.u\y 100 words -mmghnw Student AM“““’"B offie. any othor ‘m‘m‘“m
their eduention at The New Englund Institute of At will help them BN INFORMATION AND UNDERSTANDINGS oenpl
IGMBﬂmrmwlhd\?’lmnhmunﬁlh9mvuutnmmnid E::Lds s i G’??-”“‘.’Pcm o Ao svites for Bt Al full-time
and pare 1e couTses a ovid totgnt Coaplatn R HEY Labl. Vi A Dt e Tl Phiaie waii i
high schoal transcript grade point avorage or upon rvaluation uf Ulnuﬂmmmnmmmnhmbu-wm et i Wvalble shagogh the Adm -
55D s, Ol gh st o heing s il Iy resolyed naing the Student G Prs g to in the “Stdont-Kight To-Know” Act
o ofBicial for any ool ded. Si fisl ! b mlhm ina , the stadent mny direct hisfher Assistance
it The New England Instituts of Artand o satisf Inint.ov comoarn fn writing to The New England ot The New Euglund Institute of Art dovs ot '
stirt i dopendent on the level of necomplishment vxhibited i thi Schools and Colleges, 209 Burlington Bedford MA 01730- 1433 oF wny particul !nnln( o iom foliowing grad Thz
vasay, lﬂmdnwinuvumgn.mlumnnﬂiﬂbml “""’“"‘" wiralth of M. Banrd of Higher tand T h offor nsw i
intarview with ae sdmi and mwoting all other B O Asblnartan Place, Room 1401, Bakton, MA 02108 rm.mmmm-ummwmam-Mnmm
requiroments stared in this Enrollment Agroement, 1696 thin the
First somestor toition and fiss for now stndints become due 30 Arbitration

days prior to entry. Thereafter, semester tuition for each succecding
semester s due tpon nﬂmv.m nam:imllnly #ix weeks prior to

the end of vach acad mny not regster for
any neademic semester of study unless all tuition und fees that are
duu hawe boon puid. or unless studets have mide arrangements for,

mdmhmdmmnpmvddummmmpun.ﬁmi

chirgod on s basis. 8

beyond the somester they 1 i

etnreed i charged an a per crodit basia.

Refund Policy Prior to Matriculation
Applicants may eancel therr enrollment in person vr in wniting

besfore the beginning of clesses, An applicant not requesting

befare the scheduled starting date indicatod on this

'Nimn

cpeat

You and The New Englood Instittte of Art ("NEiA ) agres that

any dispute or claim between you and NEIA (or sty company
lﬂiﬂahdwsth“ﬂﬂ.m‘mynﬁla directors, trustecs,
mploym or ngents) ansing out ofurnlmla; w lhll Enmﬂwl

ar, absent such

mmummww«rnmwmmm
dispute arisen before, during, or after your attenduance and whegher
the dispute -handmmmmmm ae otherwise, Mln.
i your or The New B d of Art’s election, submitted o
and resolved by individual binding arhitration pursuant @ the terms
described hecein.

1f you docido to initiate arbitoation, you may solect either, JAMS

lmmpnhlnn areq served by The New Ewtnd lmumuufm may
lismit the po P to them.

Policien nnd Procedures
Bach studant i snrolled on a conti by
basis and ngroes to unmply wnh ull published colloge pnlku- and
The Nuw of Art poserrves the right to
ald, dhlete, o modify its policies and procedures without notice.

Cluss Sessions

Classos e in seswion six (6) days a weuk. Monday through
Saturday, Class sssions are normally between 9-11:50, 12:30-3:20,
400830, 7:10-10:00.

The New England [nstitute of Art mdbn'hlmduneen
d-nmmn:hdnhhmhmwum without nutice,
. etudiv andior Lub availubility, and seademic and

orthe dew-nwn Forum ("NAF) ta sorve as the
{0 it rules of procedure. If The
Now Engl of Art intends fo initinke arbitration, it will

e

1. The 100 i fee paid by i1l bee veft
th-ymmtwuywlfnmdmhm\n

jon before the first scheduled cliss
Mwlllmv-nmhndd-ﬂmmpoui livea the 850 application
fews und $100 administrative fee,
&, Al menies paid by appli d, five
Wmmﬁ@-m@uﬂ-s«mummﬁ

dod i

notify yau i writing by vemilar madl st vour Latest address on file
with The Now England Institute of Ani; uml ynu will inwu 20 days
from the date of the letier to selest one of the

wmmdim&butmn nees. From time (o time,
inptructional nmuﬁm muy oceur atan off eampus loeation
smmprinm for the mmcuiur netivity.

administrutor. Eymhdmnhmsd-udmmmﬂnuﬂuaﬂﬂ-
day period, The New England Institute of Art will select one.
The New England Institate of Art sgress that it will not elect to

Ast or within three |

arientation progeam for their starting semestor, whichover comes.

first,

4. Refunde will be made within 30 calendur duys aller the
applicant’s s yequest or within 80 cxlundnr days after

bisfhor first sehaduled elass

B Tho appliction lnﬂadmllmmumfu 15 valid for three

sonsecutive semesters, including the original start date semester.

Studonts wishing to l‘mpplq' nﬁer u:mmwm will be required to

subimit s new applicit ive foe,

Refund Palicy After M’M‘ricuilﬂlm = All Bemesters

1n the event of withdrawal by the student or sispension by The
Now England Institute of Art from all courses registorsd during any
somester of study:
1. Propaid tuition for any period begond the student’s current semestar
will be refunded in full
2 The stodent may voluntarily withdrew from The New England
Institute of Art by notifying their Departmnnt Chair in person or m
writing to the Registrar.
4, Rolunds due shall be paid within 30 days of the notification date.
unkers the student is withdrawing at the ond of the semester.
Refunds for o studeot notifying The Now England Institute of Art
priot to the cud af o semester thit sihis will be withdrawing at the
ond of tht semestar will ho paid within 14 dag of the bist day of

of study

b dividual ciim of less than 84000 that you bong
Al i in o ximils of Hmitesd jurisdiction

Enigland Institisin of Art reserves the right fo eloct arkitr

u”ufumﬂmmpml will be made availsble
Mmdmlwﬂlhom&d

llnewnum;mlqm.. ki of the fund:
pmphnhnﬂumldmmmmry-bullmmh
Mwmxmtmhmwmmwhgb‘
The New England T Ari cannot g hands-on usage
nfw:!u mqu\mnlhymdxauldhd for in the curriculnm. To

dows #o, you agree that the munter will be sesolved by bioding
arhitrtion pursuant to the teems of thos Section

IF EITHER YOU OR NEIA CHOOSES ARRITRATION, NEITHER
PARTY WILL HAVE THE RIGHT TO A JURY TRIAL, TO ENGAGE
IN DISCOVERY, EXCEPT AS PROVIDED IN THE APPLICABLE
ARBITRATION RULES, OR OTHERWISE TO LITIGATE THE
DISPUTE OR CLAIM IN ANY COURT (OTHER THAN IN SMALL
OLAIMS OR SIMILAR COURT, AS SET FORTH IN THE
PRECEDING PARAGRAPH, OR IN AN Am‘[(m TO ENFORCE
THE ARBITRATOR'S AWARD]. FURTHER, YOU WILL NOT
HAVE THE RIGHT TO PARTICIPATE AS A REPRESED

] NTATIVE
OR MEMHER OF ANY CLASS OF CLAIMANTS PERTAINING TO

ANY CLAIM SUBJECT TO ARBITRATION. THE ARBITRATOR'S
DEUISION WILL BE FINAL AND BINDING. OTHER RIGHTS

THAT YOU OR NEA WOULD HAVE IN COURT ALSO MAY NOT
BE AVAILARLE IN ARBITRATION.

The arbiteator shall havis no autharity to nebitrato cliims on s elass
action basis, and clsims brought by ar sgainst you miy not be joined or
MWM:ththywlﬁiﬂtw other person. Any

-ammmmmwmammmm
wnd of that semester thst she will not be coturming for the following
sumester will be paid within 30 days of Use first duy of that Ballowi

i hearing shall take place in the fodernt judicial district m
which you reside. Upon your written request, The New England
wﬂmﬂw@mﬂw&;hm

mmwhr:hthamnﬂmﬂmumﬂwmm
6, In the event ofta fully d d ext
rmuum:ylhn mliu:tm]rntpudhrihotmdml wmplw:lhn

toa ufmwehu Kach party will
boar the expenss of its own o experts and
Tegardloss of which party prevails, unless applicabily lsw or this
Agrocmunt gives « vight (o recover ony of thoxes fees fom the other

the of the ench studont will likely
find it novessary to schedule uso of the equipment suteide normal
clarsroom hours.

Homework

In nddition to regulac d; it scheduled clanses, sach
studient will be required to devote additional time ench weak outside
the clansroon te study and work on assigned projicta.
Curriculum

Thi New En d i of Art the right to revise
cnrs costends, course titles, and the sequence of classes subject to
applicable regulatar approval.
Cancelintion of Start Date

Cancellation of s schedulod class start date for any progeam shall
entitle tho student 1o uleet aither: (1) w gusrantood reservation in the
eEL olass for that progrem, or (2) cancelbition of enroliment
with a full vefiand of all monies paid.

Non-Digerimination
The New Engliand Inats not on the
busia of race, color, eroed, roligion, national arigin, anceatry, sex, age,
sexunl orieniation, disability or any other charactinstic protected by

mbﬂlwbd-ﬂhwsmmdmnmduyﬂb
with respect: to adimission or
w‘hu!w-" land Institute of Art's

£ At d

Equal Opp Policy please eontact
mwdmm“mnwwmmumm
kline Plaos West, Brookline, MA 02445,

Now Eng d‘L ‘many modify the tuitian party, umwm-wwmmwwu Sale, DI arT fer of A
Nﬂndwﬂhfll.demed appro to the Y mmwmpmn&umhum.m mmuMlmumﬁaumdhmunLarmmdﬁﬁ
Y ik o n-:’l:'i'::l:lm . s o b nhl joms in the foron of frei-and s with th ding thot, in such event,
aro 12 waeks m d seven reaso inmmd the qthm: party: ioclu:linl arbitration cance! refun
wm’"dm‘")’m“i""h““d"mmhb'"d""““3"”"’" / fnﬂ.b, foos, and : xport and witness xm::im:.f th ‘:r ‘1‘-“""?"“:_“"‘"5“"‘:':;:“
day of withiin the semester. Any partion of a week's foe), 1 th extent suchs ez and expens conld be imposed under g 7 s
lanes is considered a full weok of atumdance for refund 11 of the Fedoral Rulesof Civil ' P4 i, andor verbal or writien statements

purpomes,
REFUND POLICY - THE NEW ENGLAND INSTITUTE OF ART
Return of Federal Title IV Aid:

A percenitage of Federal Title IV Ald will bo refurned if the
student withdrnws during the first 50% of the semester. The amount
returned will be based on the p of dnys. in the

MMMMMMPFM‘),HUS& §§ 1, ot seq., shall
govern this arbitration provision. This arbitrution provision shall
survive the tenination of your relationship with NEiA. If you havea

s e sl G
can contact them ax follows: JAMS, 45 Broudway, 25th Floor, New
York, NY, 10006, www jamsadr.com, £00-352-5267; National
Atbitration Forum, PO, Box 30181, Minnvapofis, MN, 55405,

semester, The Néw Eugland Institute of Art will detrmioe the
enlendar dayx completed in the ssmestor divided by the total number
of calendar days iy the semester. If the amount is loss than or equal
o B4, that pesreent of the Fedeenl Title TV Aid roceived is the
amoiint that ¢ be sobined, The diffirance will be raturned to the
Fodernl Tith IV Aid program from which fuids wero recoived in this
ordor: Unsubsi | Stafford Loun, Subsidized Stafford Loan.
Perkins Loan, PLUS Loan, Peil Grant, SEOG.

If Feduoral Tithe IV Aid funds have been given to the student, and
if the student withdrws during the first 50% ol 1he the

www arb-fueim com, mmm
The nbove d b
puhllnhul in anym‘.hur ducumm such as _vuur :nulql or, where

Housing

‘The Now England Institute of Avt offors Timited housing
opportunities. Please see Stadent Affairs for more information on
houaing ansistance.

T P

stuilent may newd to retam soma of thoss funds. If the student aceds
o retumn funds, The New England Institute of Art will notify the
sttident how much is owed, and how it is to be roturmed
Adjustment of Charges

in nocordance with The New England Institute of Art policy, The
New England [nstitute of Art will earn tuition and foes as follows:
Woek One —26%.  Week Two — 50%;
Waek Threw and Four —76%; After Wesk Four -
With Mid:Semester Starts it is:

100%

of

T heroby give my consent to The New Englond Institate of Art
(and i those whom it may autherize) to photograph, film, and/or
viduotape me, andior 1o use a_photographie roproduction of me or my

employment

fhoerial T advartioh
wﬂiﬂmmﬂ,wﬂ-iﬂcm

To bo qualifiod to graduaty, the stadenl must:

1. Rocuive n puasing grade or crodit lurnllmquh-d sourss work.

2, fuen the reguired credits in each of the diseiplings for their major.
A Astidove o minimum CGPA of 2.0,

4. Satiafy all finuncial cbligationg to The Now Englund Institute of
Art.

5. Satisfy the residence requirements of 30 credits minimum for the
Assorite's in Science degree wnd 50 credits for the Bachelor's of
Sciencs degree nt The New England Institute of Art.

The Now England Tnstitute of Art is hieonsed by the &ﬁmﬁaumm
Cammenwralth of Massachusetts Bonrd of Highor Ed 7. Complete 2 loan fing exat interview with Studest Financial
confer the Bachelor's of dumAmuwlmSnemedeuu, Services,
e e i .wwm_‘»u el K
Schools and Colleges Commissi l-ﬂ'!lnm' i 12908

an acerediting agency recognized by the Upited States Department of
Edueation, However, the fact thar o school is Hoenmd and accredited
i not peessinrily an indication that erodits earmed at that sehool will
I aceopted by snother school. In the U8, highor education system,

Page
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LEGAL SERVICES CENTER OF HARVARD LAW SCHOOL
CENTRO DE SERVICIOS LEGALES
122 Boylston Street
Jamaica Plain, Massachusetts 02130-2246
TEL: (617) 522-3003 « FAX: (617) 522-0715

VIA FIRST-CLASS AND CERTIFIED MAIL
September 1, 2016

The New England Institute of Art, LLC
10 Brookline Place West
Brookline, MA 02445

Education Management Corporation
210 Sixth Avenue
Pittsburgh, PA 15222

The Art Institutes International IT LL.C
210 Sixth Avenue, 33rd Floor
Pittsburgh, PA 15222

Re:  Unfair and Deceptive Acts and Practices by The New England Institute of Art, Education
Management Corporation, and The Art Institutes Regarding Stephano Del Rose of
Canton, MA, Kristin Martin of Arlington, MA, Meaghan Bauer of Peabody, MA, and
Similarly Situated Persons

To Whom It May Concern:

We write on behalf of Stephano Del Rose, Kristin Martin, Meaghan Bauer, and similarly situated
mdividuals who attended The New England Institute of Art (“NEIA”). NEIA is part of a national
chain of schools operated by the Art Institutes International II LLC (““AI”), the flagship brand of
the for-profit education company Education Management Corporation (“EDMC”).! NEIA is in
the business of enrolling students in high-cost educational programs leading to associate’s and
bachelor’s degrees in creative fields. As described herein, NEIA, with the participation of EDMC
and Al, has operated in violation of the law, and has saddled Mr. Del Rose, Ms. Martin, Ms.
Bauer, and their families with hundreds of thousands of dollars in student loan debt, in exchange
for valueless credentials and slim employment prospects.

! For the purposes of this letter. EDMC refers to Education Management Corporation and its subsidiaries and
affiliates other than AT and NEIA. including but not limited to Education Finance III LLC. Education Management
Holdings IT LL.C. and Education Management II LLC. In addition to the addresses listed above, this letter has been
sent to the following addresses: The New England Institute of Art, LLC, Corporation Service Company. 84 State
Street, Boston. MA 02109; Education Management Corporation, Corporation Service Company. 84 State Street,
Boston, MA 02109; Education Finance III LLC, Corporation Service Company. 2711 Centerville Road, Suite 400,
Wilmington. DE 19808; Education Management Holdings IT LL.C, Corporation Service Company, 2711 Centerville
Road. Suite 400, Wilmington, DE 19808: Education Management IT LL.C, 210 Sixth Avenue, 33rd Floor, Pittsburgh,
PA 15222; and Education Management IT LLC, Corporation Service Company, 84 State Street. Boston, MA 02109.
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The Massachusetts Consumer Protection Act (“Act”) gives a cause of action to any person “who
has been injured by another person’s use or employment of any method, act or practice” that
constitutes “unfair methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce[.]”* Arranging for loans that trap a borrower under an
unmanageable debt load that she has no realistic hope of ever repaying is an unfair practice
within the meaning of the Act.?

The loans arranged for by NEIA can only be described as structurally unfair.* The cost of
attending and completing NEIA is so high® that, historically, close to 90 percent of students and
their families have gone into debt in order to finance the cost of education.® Despite claiming that
its industry connections’ led to near-universal placement of NEIA graduates in well-paying jobs
in their fields of study,® NEIA knew that actual outcomes for its students were far worse.

First, the majority of students NEIA recruited and enrolled, such as Ms. Bauer, dropped out
before completing their education, in part because of its unaffordability.® Failure to complete a
postsecondary program increases a student’s likelihood of defaulting on student loans
threefold.™® Those who did complete inevitably left NEIA with more debt than those who

2 G. L. c. 93A § 9 (incorporating by reference § 2).

¥ See Commonwealth v. Fremont Inv. & Loan, No. 07-43737-BLS1, 2008 WL 517279, at *10 (Mass Super. Feb. 26,
2008), aff’d, 452 Mass. 733 (2008) (finding mortgage loans that lender reasonably knew or should have known were
“doomed to foreclosure” presumptively unfair).

* «“Unfair” acts and practices proscribed by the Act are those that are “immoral, unethical, oppressive, or
unscrupulous,” and which cause “substantial injury to consumers[.]”Datacomm Interface, Inc. v. Computerworld,
Inc., 396 Mass. 760, 778 (1986) (quoting PMP Assocs. Inc. v. Globe Newspaper Co., 366 Mass. 595, 596 (1975))
(internal quotation marks and brackets omitted) .

® According to data reported to the Integrated Postsecondary Education Data System (“IPEDS™), a data collection
program of the United States Department of Education (“Department’)’s National Center for Education Statistics,
the cost of attending NEIA in 2014 to 2015 was $59,798, while the cost of attending the Massachusetts College of
Art and Design (“MassArt”), a nearby art school, was $27,725.

® Data reported to IPEDS. This figure has typically been at or below 50 percent for MassArt.

" NEIA adopts the Al mantra that the school’s work is “[t]urning creativity into a career.” See, e.g., NEIA
promotional handout, “Inspiring students. And employers.” [hereinafter “‘Inspiring Students” Handout”]. To that
end, NEIA consistently claims to prospective and current students that it will “turn our students into graduates who
are equipped with the hands-on learning, real-world skills, industry contacts, and self-marketing tools to compete
and succeed” for creative jobs. Id. NEIA, like other Al schools, boasts that it has “strong relationships” with
employers who “seek out” Al graduates because of “the specific skills we teach.” Id.

8 See, e.g., Educ. Mgmt. Corp, Prospectus (Form 424B4) [hereinafter “EDMC 2009 Prospectus™] 3 (Oct. 10, 2009)
(“Approximately 87% of undergraduate students who graduated from our institutions during the calendar year ended
December 31, 2008 and were available for employment obtained a position in their field of study or a related field
within six months of graduation.”); “Inspiring Students” Handout (claiming that “[o]f all 2007 graduates of [NEIA]
available for employment, 90.8% were working in a field related to their program of study within six months of
graduation”).

¥ See College Navigator: New England Institute of Art, U.S. DEP’T OF EDUC., INST. OF EDUC. SCIS., NAT’L CTR. FOR
EDuC. STATISTICS, http://nces.ed.gov/collegenavigator/?q=new+england+institute+of+art&s=all&id=167321 (36
percent of full-time students beginning their studies at NEIA returned to school the following fall and 37 percent of
full-time students who began their studies at NEIA graduated within 150 percent of the “normal time” allotted for
completion of the program).

10See U.S. Dep’t of Educ., Fact Sheet: Focusing Higher Education on Student Success, https://www.ed.gov/news/
press-releases/fact-sheet-focusing-higher-education-student-success.
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dropped out, yet had shockingly low success in finding employment.** And when students did
find jobs, those jobs were low-paying,*? and not sufficient to allow them to reasonably afford to
make loan payments.'® Across the board, NEIA programs failed students.**

NEIA deliberately targeted its predatory educational product and associated unmanageable debt
to individuals from precarious and unprivileged socioeconomic backgrounds,* with few familial
and community financial resources and limited experience with the postsecondary educational
landscape. When students like Mr. Del Rose, Ms. Martin, and Ms. Bauer inevitably fail to find
jobs that allow them to afford their debt, they have little cushion to fall back on, amplifying the
harm associated with an extremely high debt load.*® NEIA took advantage of these students and
their families, using unscrupulous and deceptive recruiting practices calculated to prey upon their
sincere desire for educational attainment.'” These students were sold on the idea that NEIA was
part of a national network of schools with cutting-edge training and facilities, and a wealth of the
kinds of industry connections necessary to get jobs in the highly competitive creative fields into

1 See, e.g., NEIA handout, “Disclosure Required by Massachusetts Regulation 940 CMR 31.00, Media Arts &
Animation — Bachelor of Science” [hereinafter “NEIA Disclosure Handout] (“22% of graduates during 2012-2013
calendar years obtained full-time, non-temporary jobs in their field of study.”).

12 See, e.g., “Inspiring Students” Handout (citing $30,864 as average starting salary of 2007 NEIA graduates); New
England Inst. of Art, Graduate Employment Statistics [hereinafter “NEIA Graduate Employment Statistics™],
https://content.edmc.edu/assets/pdf/Al/Student-Consumer-Information/Graduate-Employment-Statistics/neia.pdf
(citing $29,010 as average starting salary of graduates from July 1, 2014 through June 30, 2015).

3 NEIA Disclosure Handout (50 percent of NEIA students defaulted on, or failed to repay even a dollar of the
principal balance, of their loans during the period of cohort year 2010).

! The Department’s gainful employment (“GE”) regulations sanction schools when graduates’ annual loan
repayment amount exceeds 12 percent of their annual earnings, or 30 percent of discretionary income. See 34 C.F.R.
8§ 668.403(c)(2). GE programs include nearly all educational programs at for-profit institutions of higher education,
as well as non-degree programs at public and private nonprofit institutions such as community colleges, because
these programs purport to provide training for specific occupations. Of the 11 programs offered by NEIA, only one
had graduates with the minimum amount of earnings required to pass the Department’s 2012 GE metrics. It is
especially striking that NEIA failed these metrics, given that the Department’s GE rates have built-in features that
vastly understate the cost and overstate the earnings of NEIA graduates. For example, the GE rates do not account
for students who withdrew from a program and who often take on massive amounts of student loan debt without
earning a degree. Id. 8 668.404(b)(1)(i). Additionally, the total loan amounts used to calculate the GE rates do not
include federal Parent PLUS loans and, therefore, do not accurately represent the true cost of a program. Id. §
668.404(d)(1)(i). Furthermore, although private student loan amounts are included in the GE calculation, the federal
interest rate is used in the calculation as opposed to the actual interest rates of the loans, which are invariably much
higher. 1d. § 668.404(b)(2)(ii). Finally, the GE rates are calculated based on a 15-year amortization, but a standard
repayment plan under the federal student loan program is 10 years.

15 According to data reported to IPEDS, since 2011, over half of all students enrolled at NEIA have received Pell
Grants, a form of federal aid to students from the neediest socioeconomic backgrounds. This is in contrast to area art
schools such as MassArt and the School of the Museum of Fine Arts, where a quarter or fewer students qualify for
such aid.

16 Accord Fremont, 2008 WL 517279 at *5, 11 (finding structural unfairness in light of target audience of loan
product, because risk of subprime lending was “greatest for those borrowers with the highest debt-to-income ratios
and the fewest assets, since they had no cushion to deal with financial adversity”).

' EDMC is alleged to have used an illegal compensation scheme in which recruiters were directly compensated
according to the number of individuals they could successfully persuade to enroll in—and obtain loans to pay for—
Al programs. See Joint Complaint in Intervention by the United States of America, and the States of

California, Florida, Illinois, and Indiana, United States ex rel. Washington v. Educ. Mgmt. Corp., No. 2:07-cv-461
(W.D. Pa. Aug. 8, 2011). Such compensation schemes are illegal under federal law, 20 U.S.C. § 1094(a)(20), and
inevitably cause the kind of high pressure sales tactics experienced by Mr. Del Rose, Ms. Martin, and Ms. Bauer.
Such tactics are per se unfair and deceptive under Massachusetts law. 940 Code Mass. Regs. § 31.04.
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which the school purported to launch graduates.*®

The structural unfairness of these NEIA-related loans is further highlighted by the extraordinarily
disparate position of students relative to NEIA, Al, and EDMC." The consequences of these
structurally unfair loans are borne entirely by students, such as Mr. Del Rose, Ms. Martin, and
Ms. Bauer, their families, and others in their position.?” Now that the true nature of NEIA’s
programs has come to light, the school is shuttering—Al and EDMC are walking away.?! But
Mr. Del Rose, Ms. Martin, and Ms. Bauer are stuck with debt that they have no way of getting
out from underneath.?

. Unfulfilled Promises and Unmanageable Debt

Mr. Del Rose, Ms. Martin, and Ms. Bauer’s experiences demonstrate that, in addition to the
unfair and illegal practice of saddling its students with unmanageable student loan debt, NEIA
engaged in numerous additional unfair and deceptive business practices proscribed by the
Massachusetts Attorney General’s regulations of for-profit colleges,? including false
advertising;** false representation of placement services;?* false statements concerning the nature
or character of classroom instruction;?® misleading statements regarding student loans,?” and

18 “Inspiring Students” Handout (“With a system of over 40 schools throughout North America, The Art Institutes is
able to help students connect with local and national employers who value — and often seek out — our talented
graduates. A number of these employers offer internship opportunities that allow students to gain real-world
experience while still in school. Our programs in design, media arts, and fashion are led by experienced instructors,
many of whom work in the fields in which they teach. Our strong relationships with area companies help us make
sure that our programs accurately reflect the demands of the real world. Those relationships truly benefit both our
graduates and employers who are looking for the specific skills we teach.”).

9 Accord Fremont, 2008 WL 517279 at *9 (“The unfairness . . . rest[s] . . . in the equities between the parties.”).

% See id. at *11 (finding structural unfairness where lenders are able to “take a quick profit, and avoid the risks
inherent in the loan™).

2L As of May 6, 2015, NEIA is no longer enrolling new students, and will shut down entirely once all currently
enrolled students complete or withdraw. The decision to close and “teach out” NEIA was made by EDMC and Al,
and was presented to NEIA’s Board of Trustees on April 23, 2015. In May 2015, EDMC announced that it would
close NEIA and 14 other campuses: The Art Institute of Atlanta - Decatur; The Art Institute of Ohio - Cincinnati;
The Art Institute of Fort Worth; The Art Institute of Houston - North; The Art Institute of Jacksonville; The Art
Institutes International - Kansas City; The Art Institute of Michigan - Troy; The Art Institute of New York City; The
Art Institute of Salt Lake City; The Art Institute of California - Silicon Valley; The Illinois Institute of Art - Tinley
Park; The Art Institute of Washington - Dulles; The Art Institute of Wisconsin; and The Art Institute of York -
Pennsylvania. Fain, For-Profit Chains Announce a New Wave of Closures and Sell-Offs, Inside Higher Ed (May 7,
2015), http://www.insidehighered.com/news/2015/05/07/profit-chains-announce-new-wave-closures-and-selloffs
(linking to list of closing campuses).

22 Student loan debt is different from, and more punitive than, consumer and other debt in several respects. There is
no statute of limitation on the collection of federal student loans. 20 U.S.C. § 1091a. The Department has the ability
to collect student loans by garnishing wages and seizing tax refunds and public benefits without going to court. 31
U.S.C. §8 3716; 3720D; 3720A. Both federal and private student loan debts are extremely difficult to discharge
through bankruptcy. 11 U.S.C. § 523(a)(8) (exempting an educational loan from discharge unless it would “impose
an undue hardship on the debtor or the debtor’s dependents™).

% The specific actions prohibited, while illustrative of practices that are always violative of the Act, are “not
intended to be all inclusive as to the types of activities prohibited by” the statute, and thus NEIA’s conduct may be
considered unfair or deceptive even in the absence of such explicit rulemaking. 940 Code Mass. Regs. § 31.02.

4 1d. 31.04(1).

% |d. 31.04(5).

% |d. 31.04(14).
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misrepresentation of opportunity and employment.?® In addition to violating the Massachusetts
Consumer Protection Act, these misrepresentations also constitute common law violations,
including fraudulent misrepresentation and fraudulent inducement,? unconscionability,*® and
breach of the implied covenant of good faith and fair dealing.**

A. Mr. Del Rose

Mr. Del Rose is 24 years old. He studied design and visual communication at a vocational high
school in Canton, Massachusetts. NEIA representatives recruited him there, giving a
presentation, distributing promotional materials, and obtaining the names and contact
information of Mr. Del Rose and other students. After receiving numerous calls from NEIA, Mr.
Del Rose and his parents visited NEIA and met with admissions and financial aid
representatives. At the meeting, NEIA representatives praised Mr. Del Rose’s video portfolio
and urged him to choose NEIA over other schools, citing NEIA’s superior industry connections.
A financial aid representative promised Mr. Del Rose and his parents that an education at NEIA
would be inexpensive compared to other art schools in Boston, and that tuition costs would not
increase. To assuage Mr. Del Rose and his parents’ concerns about Mr. Del Rose’s ability to
repay his loans, an NEIA admissions representative assured them that NEIA had a 90 to 97
percent job placement rate, and that Mr. Rose would earn enough money to repay his student
loans within one to two years of graduation. Mr. Del Rose also attended a tour of NEIA, during
which an NEIA admissions representative told him that NEIA was always “on the cutting edge”
with respect to technology.

NEIA’s assertions were starkly belied by Mr. Del Rose’s subsequent experiences. After enrolling
in NEIA’s Digital Film and Video Production program in 2009, Mr. Del Rose was required to
purchase a $500 video kit, which contained equipment for which he had no use. NEIA’s own
video equipment was outdated and in limited supply, which forced Mr. Del Rose to compete
with other students for access and made it difficult for him to complete his projects. Every
semester, NEIA financial aid representatives hounded Mr. Del Rose and his father, pressuring
them to sign further loan documents with the threat that Mr. Del Rose would otherwise be unable

771d. 31.07(0).

28 1d. 31.04(7).

% Massachusetts law prohibits the fraudulent “misrepresentation of fact, opinion, intention or law for the purpose of
inducing another to act or refrain from action in reliance thereon in a business transaction.” Graphic Arts Finishers,
Inc. v. Boston Redevelopment Auth., 357 Mass. 40, 44 (1970); see also Int’l Totalizing Sys., Inc. v. PepsiCo, Inc., 29
Mass. App. Ct. 424, 431 (1990) (“One who fraudulently makes a representation of fact, opinion, intention or law for
the purpose of inducing another to act or to refrain from action in reliance upon it, is subject to liability to the other
in deceit for pecuniary loss caused to him by his justifiable reliance upon the misrepresentation.”) (citing
RESTATEMENT (SECOND) OF TORTS § 525 (1977)).

%0 Under Massachusetts law, unconscionability is “determined on a case by case basis, giving particular attention to
whether, at the time of the execution of the agreement, the contract provision could result in unfair surprise and was
oppressive to the allegedly disadvantaged party.” Zapatha v. Dairy Mart, Inc., 381 Mass. 284, 292-93 (1980)
(internal citation omitted).

*! The covenant of good faith and fair dealing is a “pervasive requirement,” Fortune v. Nat’l Cash Register Co., 373
Mass. 96, 102 (1977), of Massachusetts contracts that “requires that neither party shall do anything that will have the
effect of destroying or injuring the right of the other party to the fruits of the contract.” T.W. Nickerson, Inc. v. Fleet
Nat’l Bank, 456 Mass. 562, 570 (2010) (internal citations and quotations omitted).
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to attend, and thus fail, his courses. As the cost of tuition rose, Mr. Del Rose’s father had to pay
out-of-pocket for costs that were not covered by loans. NEIA’s promised industry connections
never materialized: when Mr. Del Rose was searching for an internship, NEIA’s assistance
consisted of posting a list of Craigslist advertisements. Mr. Del Rose ultimately found an
internship on his own. NEIA was also of limited assistance as Mr. Del Rose applied for positions
after graduating in 2014, proposing that Mr. Del Rose accept a $12.50 per hour position at a
Bose call center. Mr. Del Rose found his current position on his own, with no help from NEIA.

B. Ms. Martin

Ms. Martin is 31 years old. She was seeking a career in graphic design, and learned about NEIA
through an online advertisement. After completing an online form, Ms. Martin was immediately
contacted by an NEIA representative, and made an appointment to tour the campus. On the tour,
an NEIA representative told Ms. Martin that NEIA was a “very good school,” and suggested that
it was superior to other art schools, including the Massachusetts College of Art and Design
(“MassArt”), because of its more technical course offerings. Despite this purported selectivity,
Ms. Martin was admitted to NEIA without a portfolio, and enrolled in 2009.

Although Ms. Martin was concerned about NEIA’s high tuition cost, financial aid representatives
assured her that it was “not a big deal,” and led her to believe that she would be able to repay her
loans with the money she would earn following graduation. Ms. Martin, who was the first in her
family to attend college, believed NEIA representatives when they told her that the vast amount
of student loan debt she would have to take on was a “healthy” debt and an investment in her
future.

Far from equipping Ms. Martin with the skills necessary to launch a career in graphic design,
NEIA failed to offer instruction in the programs and techniques most sought by employers.
Although Ms. Martin contacted the career services office after graduating from NEIA in 2013,
the staff was of little assistance. The “leads” provided by career services included postings from
Craigslist and jobs paying $10 or $12 per hour. Ms. Martin thus struggled to obtain employment
in her field. She found her current position—an internship at which she earns $10 per hour—with
no assistance from NEIA.

C. Ms. Bauer

Ms. Bauer is 25 years old. She learned about NEIA while researching art schools online. Ms.
Bauer was interested in NEIA’s Digital Film and Video Production program, and attended a tour
during which an NEIA representative showed her around a high-end studio facility and promised
her access to top-of-the-line equipment. Ms. Bauer felt a rapport with her admissions
representative, who mentioned that he had previously worked at the restaurant where Ms. Bauer
was employed. Ms. Bauer was also considering MassArt, but her admissions representative
assured her that NEIA was superior. Her admissions representative urged her to sign up for
classes before they reached capacity, so Ms. Bauer scheduled a meeting with a financial aid
representative, which she attended with her mother. At the meeting, the financial aid
representative encouraged Ms. Bauer’s mother to take out a Parent PLUS loan; Ms. Bauer’s
mother refused because she wanted Ms. Bauer to attend a community college. Ms. Bauer
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returned on her own, and ultimately took out approximately $35,917 in student loans.

Ms. Bauer felt confident that she would be able to find a job that would allow her to repay her
loans, because NEIA representatives informed her that NEIA was the most prestigious school at
which to study video production. NEIA representatives emphasized that as part of Al, NEIA
belonged to a well-known network of schools whose graduates were highly sought after by
employers. NEIA representatives led Ms. Bauer to believe than an NEIA education would open
up endless opportunities, and that the school would employ its industry connections to assist her
in finding a job.

After enrolling in 2011, Ms. Bauer had to compete with other students to obtain studio time and
gain access to NEIA’s video equipment, which she discovered was outdated and subpar.
Although NEIA representatives had promised Ms. Bauer access to the facilities at all times,
NEIA limited its opening hours while Ms. Bauer was enrolled.

Ms. Bauer also struggled to obtain sufficient financial aid to meet NEIA’s high tuition costs. In
2013, while enrolled at NEIA, she became homeless, and lived out of her car. The next year,
NEIA financial aid representatives told her that she had “used up” all of her financial aid. She
was unable to take out further loans without a co-signer, and was forced to withdraw from NEIA
in 2014 without obtaining her degree. She is currently working at a restaurant and studying for a
paralegal associate’s degree at a community college.

1. Structurally Unfair Loans

The loans NEIA facilitated for student borrowers like Mr. Del Rose, Ms. Martin, and Ms. Bauer
were structurally unfair because, from the outset, they created unmanageable debt that those
borrowers had little realistic hope of ever being able to repay. The unmanageability and
structural unfairness of these loans was or should have been known to NEIA. Historically, an
NEIA enrollee has been more likely than not to drop out of school before ever completing.®? And
those who persist to graduation have had less than a 50 percent likelihood of obtaining full-time
employment in their field of study.® By NEIA’s own data, contained in fine-print disclosures, in
2012 and 2013, only 22 percent of its graduates obtained full-time, non-temporary jobs in their
fields of study.® In 2014 and 2015, fewer than 50 percent of graduates in graphic design, Ms.
Martin’s major, and Digital Film and Media Production, Mr. Del Rose and Ms. Bauer’s major,
respectively, obtained full-time jobs in a related field.*

Even if NEIA assumed that Mr. Del Rose, Ms. Martin, and Ms. Bauer would be in the minority
of graduates who obtained full-time employment at the average salaries in their fields of study,
those average salaries would be insufficient to support their loan debt. For example, NEIA’s own
data show that the average salary of its graduates between July 2014 and June 2015 was

%2 See supra note 9.

% See supra note 11.

*1d.

% NEIA Graduate Employment Statistics.
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$29,010.%® Contrary to NEIA’s promises, graduates do not in fact realize increased earnings or
obtain viable careers from having attended NEIA.*

Contrast these modest earnings with the substantial debt load of NEIA graduates. Data reported
by the school indicate that the average federal student loan debt of an NEIA graduate—counting
only federal student loan debt and not private student loans or Parent PLUS loans borrowed by
students’ families—was $29,444.% Even using this data, which dramatically undercounts debt
attributable to attendance at NEIA, and ignores students who drop out of NEIA, an average
NEIA graduate on a standard repayment plan would have to pay $4,068 annually to service her
loan debt.*® This amounts to approximately14 percent of average annual income going toward
loan repayment, which is unsustainable as determined by the Department of Education.*

In reality, NEIA students graduated with much higher debt loads, as is illustrated by the
experiences of Mr. Del Rose, Ms. Martin, and Ms. Bauer. For example, Mr. Del Rose and his
family borrowed approximately $111,000 for him to complete NEIA’s Digital Film and Video
Production program. NEIA offered this program at a cost that mandated such a high amount of
debt, despite knowing that graduates had slim chances of finding a job in digital film and video
production after completing the program. For example, only 41.7 percent of graduates between
July 2014 and June 2015 obtained jobs in this field.** And in any event, whether a student was
working in the field or not, as NEIA was aware, his earnings were not high enough—according
to NEIA, the average salary of graduates of this program was $26,372—** to justify such
substantial debt. Although in actuality Mr. Del Rose earns approximately $24,000—Iess than the
average—even using the higher average annual earnings data provided by NEIA, his debt
requires him to pay $15,324 annually on a standard repayment plan, or approximately 58 percent

% 1d. These numbers are generous, i.e., they overstate the income of graduates, because, as NEIA states, “for
graduates who are paid on an hourly basis, we use an average of hours worked per week over the most recent thirty
days based on information provided to us by the graduate or employer.” Id. Therefore, the annual salaries use
projections based on assumptions about how many hours students worked and the consistency of those hours,
leading to potentially exaggerated incomes.
%" Studies suggest that credentials from for-profit education providers in fact impair the earning power of graduates.
See, e.g., Stephanie Riegg Cellini, Nicholas Turner, Gainfully Employed? Assessing the Employment and Earnings
of For-Profit College Students Using Administrative Data, National Bureau of Economic Research Working Paper
No. 22287 (May 2016) (on average, associate’s and bachelor’s degree students experience a decline in earnings after
attendance at a for-profit college, relative to their own earnings in years prior to attendance); David Deming, Claudia
Goldin, Lawrence F. Katz, The For-Profit Postsecondary School Sector: Nimble Critters or Agile Predators?, J. of
Econ. Perspectives vol. 26 n. 1 (Winter 2012) (finding that for-profit students end up with higher unemployment and
“idleness” rates and lower earnings six years after entering programs than do comparable students from other
schools, and that they have far greater student debt burdens and default rates); see also Rajeev Darolia et al., Do
Employers Prefer Workers Who Attend For-Profit Colleges? Evidence from a Field Experiment, National Center for
Analysis of Longitudinal Data in Education Research Working Paper No. 116 (Aug. 2014), at 25 (“We find no
evidence that job applicants who attended for-profit colleges attract greater interest from employers than those who
attended public community colleges or no college at all.”).
% College Scorecard: New England Institute of Art, U.S. DEP’T OF EDUC., https://collegescorecard.ed.gov/school/
?167321-The-New-England-Institute-of-Art.
% This number was calculated using the federal student loan repayment estimator, assuming all loans are
unsubsidized and have the current standard federal interest rate of 6.8 percent. See Repayment Estimator, U.S. DEp’T
OF EDUC., FED. STUDENT AID, https://studentloans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action.
“0 See 34 C.F.R. §668.403(c)(2)(ii).
22 NEIA Graduate Employment Statistics.

Id.
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of his annual income.* These numbers do not even take into account the reality that such
unmanageable debt is highly likely to be in negative amortization because even the interest
payments are unaffordable. Mr. Del Rose and his family’s NEIA debt has ballooned to
approximately $160,000 and is likely to grow.

Ms. Martin’s experience further illustrates the structural unfairness of NEIA’s practices. MSs.
Martin borrowed approximately $85,510 to complete the Graphic Design program. According to
NEIA, she could expect only a 45 percent chance of obtaining a job in this field.* The average
earnings of graduates for the Graphic Design program, according to NEIA, were $27,426.% In
actuality Ms. Martin earns approximately $20,000, but even using the average earnings data,
under a standard repayment plan, she would have to pay $11,808 annually towards her loan debt,
or approximately 43 percent of her annual income. In actuality, her debt burden is much higher,
as approximately $28,000 of the $85,510 that she borrowed is in private loans, which carry
interest rates up to almost eight points higher than the standard 6.8 percent interest rate charged
for federal loans. Like Mr. Del Rose, Ms. Martin has seen her unmanageable debt result in
negative amortization. Today, she owes approximately $114,000 as a result of attending NEIA, a
figure that is likely to grow.

Ms. Bauer borrowed approximately $35,917 to begin NEIA’s Digital Film and Video Production
program. Ms. Bauer was unable to complete the program because she had no more federal loans
at her disposal, and she had neither the resources to self-pay or borrow from family members,
nor the credit history to secure a private loan. It is not uncommon for NEIA students to exhaust
their eligibility for federal student loans before being able to complete their programs.*®
Although Ms. Bauer’s debt load is lower than that of Mr. Del Rose and Ms. Martin, her debt is
no less unmanageable or structurally unfair. As a result of being unable to complete her program,
Ms. Bauer is statistically three times more likely to default on her loans.*” Acknowledging that
Ms. Bauer did not graduate from NEIA, but assuming she was somehow able to earn the average
salary associated with her program, $26,372, she would have to devote 19 percent of her annual
income to paying off her loans.“® Had Ms. Bauer been able to self-pay or secure private loans
and finish the program, her loan debt would surely have been double or triple, increasing her
debt load to an even more unmanageable amount. Now, Ms. Bauer is not only saddled with her
debt from NEIA, but is studying for an associate’s degree at a community college and working to
support herself. Only six of her 78 credits from NEIA transferred to the community college.

Mr. Del Rose, Ms. Martin, and Ms. Bauer’s stories illustrate how NEIA has consistently
facilitated the borrowing of unmanageable debt that leaves little hope of ever being repaid, and

*% This and all debt-to-income ratios in this section were calculated using the approximate debt, including any
private loans, owed by the individual (and, in Mr. Del Rose’s case, the approximate debt owed by his father), as an
unsubsidized federal loan, at the standard interest rate of 6.8 percent.
: NEIA Graduate Employment Statistics.

Id.
*® The federal student loan program limits the aggregate amount borrowed by a dependent student to $31,000, and
no more than $23,000 may be in subsidized loans. See Subsidized and Unsubsidized Loans: How much can |
borrow?, U.S. DEP’T OF EDUC., FED. STUDENT AID, https://studentaid.ed.gov/sa/types/loans/subsidized-
unsubsidized#how-much.
“" See U.S. Dep’t of Educ., Fact Sheet: Focusing Higher Education on Student Success, supra note 10.
“8 Ms. Bauer currently makes approximately $26,000 annually waitressing.
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has further engaged in unfair and deceptive business practices proscribed by both the
Massachusetts Consumer Protection Act and the common law. Mr. Del Rose, Ms. Martin, and
Ms. Bauer’s inability to make payments on their structurally unfair loans has destroyed their
credit, hindering each one’s ability to rent an apartment, save money, or consider buying a car or
home. Ms. Martin has been pursued and harassed by debt collectors, and her financial insecurity
has exacerbated her existing health issues. Furthermore, the great disparity between NEIA
representatives’ misrepresentations and Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s
educational experiences and career outcomes has caused all three to suffer significant distress.
Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s families have also been injured. After losing his
job, the debt Mr. Del Rose’s father incurred became insurmountable. Both Mr. Del Rose and Ms.
Martin remain financially dependent on their families, and debt collectors have contacted Ms.
Martin’s grandfather about her student loan debt. The harms suffered by Mr. Del Rose, Ms.
Martin, Ms. Bauer, and their families were directly caused by NEIA’s unfair and deceptive acts
and practices.

I1l.  Corporate Growth Imperative that Puts Profits Over Students

Al and EDMC both actively facilitated and participated in the deceptive acts and practices of
NEIA described herein. NEIA operates under the pervasive control of its corporate grandparent,
EDMC, and parent, Al. NEIA is a wholly-owned subsidiary of Al, which acquired it in 2000. Al,
in turn, is a wholly-owned subsidiary of EDMC, and is the company’s central brand. EDMC was
first publicly traded in 1996, before being purchased for $3.4 billion in 2006 by two private
equity firms, Providence Equity Partners and Leeds Equity Partners, together with Goldman
Sachs.* EDMC incurred significant indebtedness through the transaction,*® and planned to repay
a portion of that indebtedness with proceeds received from an initial public offering (“IPO”) in
2009.° EDMC’s indebtedness led the company to pursue an aggressive growth strategy that
involved consistently increasing enrollment, and thereby revenue.®

Indeed, enroliment at EDMC schools grew more than fourfold between 2001 and 2010,

* See Andrew Sorkin, Education Management Said to Be Sold for $3.4 Billion, N.Y. TIMES,
http://www.nytimes.com/2006/03/06/business/education-management-said-to-be-sold-for-34-billion html?_r=0
(March 6, 2006).

*® Educ. Mgmt. Corp, Amendment No. 6 to Form S-1 (Form S-1/A) (Sept. 21, 2009). The transaction entailed
entering into a $300 million revolving credit facility with a six year maturity, which was increased to $322.5 million
in February 2008 and to $388.5 million in August 20009.

1 EDMC expected to receive net proceeds from the IPO of approximately $353.4 million, and expected to
contribute up to $323.9 million of those proceeds to its subsidiary, Education Management LLC, to, inter alia, repay
a portion of its indebtedness. After EDMC’s IPO, Goldman Sachs continued to own 41.8 percent of the company;
Providence Equity Partners 31.5 percent; and Leeds Equity Partners 7.6 percent. Educ. Mgmt. Corp, Annual Report
(Form 10-K) (Aug. 30, 2011). EDMC subsequently delisted from NASDAQ in 2014, citing the costs of compliance
with SEC reporting obligations and NASDAQ listing requirements. Education Management Announces Intention to
Voluntarily Delist Shares from NASDAQ, Ebuc. MGMT. CorP. (Oct. 23, 2014), http://www.prnewswire.com/news-
releases/education-management-announces-intention-to-voluntarily-delist-shares-from-nasdag-255232737.html.

*2 1n 2009, in advance of its IPO, EDMC explained to investors that its “business model benefits from scale and
permits us to leverage fixed costs across our delivery platforms,” and that “we have made significant investments in
numerous areas of our workforce in order to support future enrollment growth.” EDMC 2009 Prospectus 3.
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expanding from 38,047 students to 158,300 students.>® More than half (64 percent) of this
growth took place after EDMC was bought by Goldman Sachs and private equity interests.>
This trend was observed at NEIA as well. Enroliment at this EDMC/AI branch more than
doubled between 2001 and 2008, growing from 1,149 students to a peak enrollment of 2,495.%
Revenues increased accordingly at NEIA, growing from $13.29 million in 2001 to $45.3 million
in 2009.%° This increase in revenue is not solely accounted for by the growth in enrollment. In
fact, over this period of growth, tuition and fees increased substantially at NEIA, from an annual
cost of $14,500 in 2001 to $23,100 in 2009.>

This growth did not redound to the benefit of students. Substantial portions of EDMC revenue,
which is almost entirely attributable to the tuition and fees paid by students, which in turn is
almost entirely represented in the form of debt on the part of EDMC students and their families,
were devoted to profit for owners, and investment in recruiting even more students.>® Marketing
and recruiting functions were centralized, and students were recruited into NEIA by EDMC/AI
employees trained to overcome objections, “find the pain,” and emphasize misleading or false
job placement statistics in order to convince students to enroll.>® Decisions were made at the
corporate level that had direct and adverse impacts on NEIA students, but nonetheless were
made in order to enhance the bottom line. For example, tuition was raised. Content of
programming and methods of teaching were streamlined.®® EDMC and Al dictated that NEIA
change from a semester to quarter system, which meant that programs became more expensive
for students.®* Full-time faculty were replaced by cheaper, part-time instructors with less
investment in students. Access to facilities and studios, advertised as round-the-clock, was cut
for financial reasons. Classes became crowded, and teachers could not keep up with the needs of
all students.®® In short, NEIA, Al, and EDMC employed a business model whose profitability
was predicated on increasing numbers of enrollees taking out vast amounts of debt in the form of

%% SENATE COMM. ON HEALTH, EDUC., LABOR & PENSIONS, FOR PROFIT HIGHER EDUCATION: THE FAILURE TO
SAFEGUARD THE FEDERAL INVESTMENT AND ENSURE STUDENT SUCCESS [hereinafter “HELP Report”] 451(2012)
gizalculating enrollment using Securities and Exchange Commission filings).

Id.
> Data reported to IPEDS.
%d.
> d.
%8 For example, in 2009, EDMC allocated 21.6 percent of its revenue, or $435 million, to marketing and recruiting,
and 16 percent, or $319 million, to profit. HELP Report 456. In its 2009 Prospectus, EDMC explained to investors
that, since being bought by Goldman Sachs and private equity, EDMC had experienced a 180 percent increase in the
number of admissions representatives it employed. EDMC 2009 Prospectus 78.
% See HELP Report 462-63; Joint Complaint in Intervention by the United States of America, and the States of
California, Florida, Illinois, and Indiana {1 105-19, United States ex rel. Washington v. Educ. Mgmt. Corp., No.
2:07-cv-461 (W.D. Pa. Aug. 8, 2011).
% The 2009 Prospectus explains to investors that EDMC “pursue[s] additional efficiencies through our centralized
and standardized infrastructure, systems and processes.” EDMC 2009 Prospectus 7.
% In January 2013, NEIA’s then-President explained in a letter to students that NEIA “is the only Art Institutes
school in a system of more than 50 campuses that is on semesters. . . . We have spent the past year working with
faculty and staff here at NEiA as well as at our corporate offices in Pittsburgh to facilitate a smooth transition.”
Letter from David G. Warren, President, New England Inst. of Art, to NEIA students.
%2 See College Navigator: New England Institute of Art, U.S. DEP’T OF EDUC., INST. OF EDUC. SCIS., NAT’L CTR. FOR
EDuUC. STATISTICS, http://nces.ed.gov/collegenavigator/?q=new+england+institute+oft+art&s=all&id=167321 (“This
institution has an open admission policy.”); 940 MAsSs. CODE REGS. 31.06(6) (prohibiting enrollment of unqualified
students).
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structurally unfair student loans.
IV. Demand for Relief

NEIA, Al, and EDMC have engaged in unfair practices in violation of the Massachusetts
Consumer Protection Act and Massachusetts common law proscriptions on fraudulent
misrepresentation, fraudulent inducement, unconscionability, and breach of the implied covenant
of good faith and fair dealing.

To insulate themselves from meritorious student complaints about their unfair and deceptive
practices, and the corresponding scrutiny of the Department of Education, law enforcement
agencies, and the New England Association of Schools and Colleges (NEIA’s accreditor), NEIA,
Al, and EDMC required students, as a condition of enroliment, to waive their legal rights by
signing enrollment agreements containing forced arbitration clauses.

Mr. Del Rose, Ms. Martin, and Ms. Bauer have reason to believe that NEIA, Al, and EDMC’s
unfair acts and practices have caused similar injuries to numerous other similarly situated former
NEIA students, and thus Mr. Del Rose, Ms. Martin, and Ms. Bauer also demand relief on their
behalf. Together with these former students, Mr. Del Rose, Ms. Martin, and Ms. Bauer demand
that NEIA, Al, and EDMC compensate them for their injuries. Specifically, they demand that
NEIA pay off all of their student loans, reimburse them for payments they have made on those
loans, and compensate them for lost wages and time. Mr. Del Rose, Ms. Martin, Ms. Bauer and
similarly situated former NEIA students also demand that NEIA, Al, and EDMC refrain from
moving to compel arbitration of any lawsuit that may arise from their actions. A complete
statement of demands is set forth in Appendix A, attached to this letter.

Failure to make a reasonable written tender of relief within thirty days of this demand may result
in your liability for multiple damages, costs, and Mr. Del Rose’s, Ms. Martin’s, and Ms. Bauer’s
reasonable attorney’s fees.

Sincerely,

Is/

Project on Predatory Student Lending

Legal Services Center of Harvard Law School
122 Boylston Street

Jamaica Plain, MA 02130

By:

Erica Kyzmir-McKeon
Tel.: 617-390-2739
Email: ekyzmirmckeon@Ilaw.harvard.edu

Victoria Roytenberg
Tel.: 617-390-2740
Email: vroytenberg@Ilaw.harvard.edu



CC.

Case 1:17-cv-00999-RDM Document 22-2 Filed 06/15/17 Page 23 of 25

September 1, 2016
Page 13 of 13

Amanda Savage
Tel.: 617-390-2710
Email: asavage@Ilaw.harvard.edu

Robert Kaye, Chief Enforcement Officer, United States Department of Education,
Federal Student Aid

Elizabeth Williamson, Northeast HUB Leader, United States Department of Education

David Angel, Commission Chair, Higher Education — CIHE, New England Association
of Schools and Colleges

Carlos E. Santiago, Commissioner of Higher Education for Massachusetts, Massachusetts
Department of Higher Education

Attorney General Maura Healey

Senator Elizabeth Warren



Case 1:17-cv-00999-RDM Document 22-2 Filed 06/15/17 Page 24 of 25

Appendix A



Case 1:17-cv-00999-RDM Document 22-2 Filed 06/15/17 Page 25 of 25

We wish to publicly AFFIRM to ourselves, our families, the public, and to those who control our
debts, that we enrolled in the New England Institute of Art (“NEIA”) in good faith. We did what was
expected of us; we jumped through all of the hoops that you required. We took on an extraordinary
amount of debt in order to learn. We did this because we believed what you, and those who vouched
for you, told us. We enrolled on the belief that we could better our lives and contribute as much as
possible to our society. Our goal was not to become rich. We held up our end of the bargain, but you
did not.

Now, having taken your profits, you are shutting your doors. The world will recognize your business
for the fraud that it was, and we are glad that you will no longer lure other well-intentioned students
into your trap. But your closure affirms the worthlessness of our credits and degrees. We do not have
the luxury to walk away from our debts.

We, students of NEIA and our families, do not accept that your hands are clean. On account of the
numerous illegal, deceptive and unfair acts and practices you, the New England Institute of Art, The
Art Institutes, Inc., and Education Management Corporation (“EDMC”), have committed, and to all
those who have vouched for and enabled you, we DEMAND the following:

REMEDY the harm that you have caused to us, our families, and the public. Cancel all of our debts.
Repay the money that we borrowed to attend your school. Remove bad reports from our credit
histories. Compensate us for the time and resources that we squandered.

STOP enrolling new students in any of your schools, and shut down entirely. Immediately. Stop
denying your wrongdoing. Stop using unfair and oppressive arbitration “agreements” to hide your
fraud and prevent us from acting together. Stop retaliating against employees and former employees
who speak out to expose your abuse.

ADMIT to us and our families, to the public, and to those who control our debts, that because of
your illegal conduct, our debts are invalid and unenforceable. You lied to us and to those who are
supposed to regulate and oversee you. You falsely advertised your school. You used manipulative
and deceptive tactics to enroll us, even though you knew that our student loan debt would be
unmanageable. You knew that employers do not respect the name or training of Art Institute
students. You knew that we would not be able to succeed.

EXPLAIN to us and our families, to the public, and those who control our debts, where all of the
money that we paid you, through our debts, has gone. Who got rich from our debts? Who owns you
now? Who made the decision to close down NEIA and other Art InstitutessEDMC schools, and why?

ACKNOWLEDGE to us and our families, to the public, and to those who control our debts, that
you targeted us for enrollment in your programs because you believed you could take advantage of
us for your own financial gain. You perceived that your power was greater than ours, knowing as you
did that we do not come from rich and powerful families. You used aggressive, manipulative, and
deceptive tactics to recruit us and convince us to enroll in your expensive and worthless programs.
We worked hard and sacrificed. All the while, corporate profits were more important to you than any
of us. You treated us like numbers. You have harmed us all.
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